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PREFACE 

It is in a way remarkable that the problem of political 
obligation continues to puzzle political philosophers. 
That it is a "core" problem has seemed obvious to 
thinkers of many different times and persuasions. Cer­
tainly the liberal tradition in political theory has con­
tinued to stress its importance over many centuries. The 
classical political treatises of Hobbes, Locke, Rousseau, 
and Kant all display the centrality of the problem of polit­
ical obligation quite clearly. Nor have contemporary 
writers overlooked it. Yet in spite of this, it is difficult 
today to find two philosophers who even agree on a basic 
approach to the problem, let alone on its solution. 

There are, no doubt, many reasons for this apparent lack 
of progress toward an accepted result. Surely the absence 
of agreement on any general theory of justification in 
ethics is responsible for much of the confusion. And the 
distressing inadequacies of consent and contract theories 
(on which much of the liberal political tradition is built) 
have led to a great deal of aimless wandering. But equally 
important in this respect have been the philosopher's in­
sistence on regarding the problem as rather simpler than 
it is, his failure to examine the full range of possible solu­
tions to the problem, and his refusal to make clear from 
the start what could count as a genuine solution to the 
problem. 

This essay is an attempt to understand and answer the 
ancient questions about political obligation in a way 
which I hope will strike the reader as careful and system­
atic. A successful effort in this area would, of course, be 
important to political philosophers. But I hope that my 
arguments and conclusions will be of interest to others as 
well, for we all surely have a common stake in these mat­
ters. Only a very unusual man will have never at least 
seriously considered disobeying the law. And while dis-
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obedience is often a relatively trivial matter of conven­
ience, this is not always so. Disobedience in the name of 
widely shared moral values or fundamental political 
principles is also a commonplace. It is natural in such 
contexts to wonder if our relationship to our government 
constrains us to obey, or if such (real or imagined) politi­
cal bonds can be voided or overridden by competing 
moral considerations. Few of us doubt that disobedience 
is at least sometimes justifiable, but we may wonder if 
there is a moral presumption in favor of obedience, which 
can be overcome only in cases of obvious or prolonged in­
justice or oppression. Have we a moral obligation to obey 
the law, or are we merely "obliged" to do so by the threat 
of legal sanctions? Because moral obligations are taken 
seriously by most of us, the answer to such questions will 
influence our attitudes toward our political and legal 
authorities and institutions. If a clear and satisfactory 
account of our political bonds can be given, the results 
should be of interest to nonphilosophers and directly rel­
evant to their conception of the ties which may exist be­
tween them and the political institutions of their coun­
tries of residence. 

Accordingly, I have tried in this essay to present the 
basic positions, the main lines of argument, and the im­
portant conclusions clearly and directly, with as little use 
as possible of technical jargon. Because this book is in­
tended as a contribution to moral and political philoso­
phy, of course, there will be references and arguments 
which nonphilosophers may find perplexing or unil­
luminating. But these should not prevent the primary 
force of my presentations from being appreciated by any 
careful reader. Parts of Chapters I, I1, and III are specifi­
cally introductory in character, and should be especially 
useful to those who are new to the subject. Sections Li, 
I.iii, II.i, and HU, for instance, include arguments which 
will already be familiar to many philosophers. But be­
cause discussions of these matters are essential pre­
liminaries to the arguments which follow, I encourage 



PREFACE ix 

even my philosophical audience not to pass over these 
sections entirely. 

There is, of course, a great deal of literature (not all of it 
philosophical) on the problem of political obligation; and 
while it would be both vain and foolish to ignore it, I can­
not possibly do justice to all of it in this essay. I discuss 
many of the most important presentations in the text, 
often beginning my own arguments with an examination 
of the work of others. But many other useful works go 
unmentioned. A reasonably complete list of these is in~ 
cluded in the Bibliography. In spite of the volume of liter­
ature on the problem, however, I am convinced that as yet 
no adequate job has been done in handling the topic of 
political obligation. Many treatments are simply too com­
pressed and incomplete to be useful, appearing in the 
context of a discussion of some other issue (like civil dis­
obedience or democratic government). Many others de­
rive their conclusions only by way of background theories 
(e.g., linguistic or justificatory) which are not at all con­
vincing. What is lacking almost throughout is a careful 
presentation of the problem's complexities conjoined 
with an analysis of the moral principles which might ac­
count for the ground of political obligation. 

A major part of this essay will be devoted to my exami­
nation of a set of principles of duty and obligation. For 
one can only plausibly maintain that political obligation 
falls (or does not fall) under a particular moral principle, 
if one demonstrates that the princIple a(ltually Elpplies (or 
does not apply) to citizens in nornull political environ­
ments. And such a demonstration presupposes nn ade­
quate account of the conditions which must obtain for the 
duty or obligation to arise. Thus, we often read that politi­
cal obligation is grounded in the consent of the governed 
(especially tacit consent), or in considerations of fairness, 
or gratitude; and we expect an analysis of the moral prin­
ciples being appealed to. Yet such analyses are strikingly 
absent from the literature on political obligation, and 
surely in their absence no conclusions about political ob-
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ligation can be drawn. I have tried to make a (long over­
due) start toward remedying this difficulty. Chapters IV 
through VII include analyses of those moral principles 
which can most reasonably be expected to yield accounts 
of political obligation. The treatments of tacit consent, fair 
play, and gratitude here presented are, I believe, impor­
tant as substantial efforts to finally appreciate the condi­
tions under which the moral requirements in question can 
arise. I do not pretend, of course, that these treatments are 
complete; much more remains to be said about these 
moral principles, particularly the principles of fair play 
and gratitude. I have tried to carry my analysis as far as 
necessary for the completion of my main argument, while 
at the same time acknowledging brevity as a desideratum. 
The end aimed for is a book which is convincing, but un­
cluttered and of readable length. In this spirit, the exami­
nations of the moral principles undertaken here are de­
signed only to allow me to reach conclusions about the 
force of the corresponding accounts of political obliga­
tion, and, finally, to defend a general conclusion about the 
problem of political obligation in Chapter VIII. 

This book originated in a doctoral dissertation, ac­
cepted by the faculty of Cornell University in 1977, and 
my first thanks must go to the supervisor of that disserta­
tion, David Lyons. His careful criticism and numerous 
suggestions for improvement have made the resulting 
book a far better piece of work than it would otherwise 
have been. Nicholas Sturgeon and Carl Ginet also read 
and helped me to revise the dissertation. Many other in­
dividuals, especially among the students and faculty of 
Cornell University and the UnIversity of Virginia, made 
helpful suggestions in discussion concerning particular 
arguments or sections of this essay. I hope that those 
whose assistance I have forgotten will understand the 
limits of recollection in such matters. Joel Feinberg and 
Amy Gutmann read and commented on the whole of the 
revised manuscript; I am grateful for their help. Through­
out the time this was being written, my good friend David 
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Reeve listened patiently to my views on the problem of 
political obligation. His responses were invariably in­
sightful, and the moral support he provided during hard 
times was invaluable. The production of this essay was 
also aided, in a different way, by Thomas Scanlon, who 
first interested me in the problem of political obligation, 
and by Thomas Nagel, who directed my first serious work 
on the topic. To all these friends I am grateful, though not 
all will be happy to see the poor use I have made of their 
advice. The mistakes which remain in spite of their assist­
ance are, of course, my own responsibility. 

A small part of Chapter III (in section i) and a large part 
of Chapter IV (sections i, ii, and iii) are revised versions of 
material previously published as "Tacit Consent and 
Political Obligation," in Philosophy and Public Affairs 5 
(Spring 1976). Portions of Chapter V appeared in "The 
Principle of Fair Play," Philosophy and Public Affairs 8 
(Summer 1979). Among those who provided help on these 
papers were David Lyons, David Reeve, Terence Irwin, 
John Marshall, Cora Diamond, Thomas Scanlon, and the 
editors of Philosophy and Public Affairs. I must also 
thank Gretchen Kossack, who typed the bulk of the manu­
script, and the University of Virginia, which provided a 
small grant to cover the costs of preparing the manuscript 
for publication. Finally, I cannot overlook the support and 
encouragement I received from my wife Jean and daugh­
ter Shawn, which, though less dh'ect than that already 
mentioned, was not less substantial. 

Charlottesville, Virginia 
May 1979 
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INTRODUCTION 

As Kurt Baier notes, "traditionally, the problem of 
political obligation has been construed as the problem 
of whether there is any such thing."l Also traditionally, 
there are at least three central areas of disagreement in at­
tempts to solve the problem, as a result of the various an­
swers which have been given to three basic questions: To 
whom is this obligation owed? What is this obligation an 
obligation to do? How does one come to be under this ob­
ligation? All of these questions, and suggested answers to 
them, will be discussed in the chapters to follow. But at 
least a general preliminary discussion will be useful at the 
start. 

First, the problem of political obligation does not con­
cern a number of things we might call "political obliga­
tions." It does not concern the politician's obligation to 
keep his campaign promises, the union member's obliga­
tion to vote in the national election in a certain way, or the 
tourist's "obligation" to defend his home country against 
foreign slander. It is at least clear that political obligation 
is supposed to be a moral requirement to act in certain 
ways in matters political. If anyone at all has this obliga­
tion, it is some ((lr all) members of some (or all) organized 
political communities. Many plllople feel, I think, that they 
are tied in a specIal way to theIr gavernment, not just by 
"bonds of affection," but by fnot'al bonets, While they 
complain loudly and often, and not without jU8tification, 
of the shortcomings of government, they feel that they are 
nonetheless bound to support their country's political 
institutions and obey its laws, in ways that they are not 
bound to the corresponding institutions of other coun­
tries. Yet it is difficult to give any substance to this feeling 
of a special moral bond. It seems to me that the problem of 
political obligation is precisely the problem of explaining 
the nature and scope of such special moral bonds (if any 
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such exist), and of determining who, if anyone, is con­
strained by them. 

In taking this view of the problem, of course, I concur 
with the classical approach of the contract theorist, who 
stresses the need to understand the relationship or trans­
action which could create a moral bond between citizen 
and state. It is difficult to see how the problem could be 
characterized in any other way. Yet there are some who 
deny that political obligation is a kind of moral obliga­
tion. Thomas McPherson, for instance, makes such a de­
nial a primary focus of his discussion of political obliga­
tion. 2 McPherson is not particularly clear about the status 
or character of his "non-moralised" political obligations, 
but I am inclined to believe that the word "obligation" 
cannot meaningfully be employed to refer to ariything 
which is neither a moral obligation nor an institutional 
requirement (or what I will call a "positional duty" in 
I.iii). If by "political obligation" we mean simply some in­
stitutional requirement (Le., the content of a "requiring 
rule" of that institution), then questions about political 
obligation can be answered by simple studies of political 
(or legal) institutions. This not only makes the questions 
rather unexciting and removes them from the proper field 
of inquiry for political philosophy (as opposed to political 
science), but it is clearly not what traditional formulations 
of the problem of political obligation have intended. In­
stitutional requirements may, of course, be relevant to the 
problem properly understood, insofar as they are believed 
to have moral weight. I deal with this possibility in I.iii. I 
will not, then, consider McPherson's claims seriously be­
yond my treatment of institutional requirements, and will 
continue to regard political obligations as moral require­
ments of the ordinary sort. 

Let me begin to be more specific about the nature of 
political obligations. Political obligation is closely linked 
with the obligation to obey some legitimate political au­
thority, and insofar as that authority operates through 
laws, with the obligation to obey the law. In fact, many 
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writers on this subject have suggested that the obligation 
to obey the law is precisely what we are looking for in ask­
ing about political obligation. But I think that to allow this 
would be to limit prematurely our inquiry. For political 
obligation has always been very intimately associated 
with the notion of citizenship, and has often been thought 
of as something like an obligation to be a "good citizen," 
in some fairly minimal sense. This includes, of course, 
more than just obeying the law; it includes supporting the 
political institutions of the state in other ways as well. For 
instance, I think that doing one's share in the defense of 
one's country, whether or not this is required by law, is 
generally taken'to be an important aspect of one's political 
bonds. As a first approximation, then, we might say that a 
political obligation is an obligation to "support and com­
ply with" (to use John Rawls's phrase) the political in­
stitutions of one's country of residence. This is vague, of 
necessity, but it will serve as a starting point. Depending 
on how we take this obligation to be generated, of course, 
this vague formula will be filled in to some extent. If the 
obligation is seen as arising from a contract, say, the con­
tent of the obligation will be specified by the term,s of the 
contract. But an obligation which does not conform to this 
formula to at least a reasonable extent will not be one that 
we will want to call a "political obligation." 

These remarks have cast some lisht on the second ques­
tion, namely, "what is this obligt\Uon an obligation to 
do?" What of our other two questic)t1s'f In response to the 
first question (Le., "to whom is this obligation owed?"), 
we can point to three answers which seem to have at­
tracted the most support: (a) the "governors" of the state 
(Le., some set of government officials), (b) the government 
(as a set of political institutions), and (c) one's fellow citi­
zens. But these three answers point, of course, to different 
conceptions of the grounds of political obligation (the 
concern of the third question, "how does one come to be 
under this obligation?"). So the "to whom" questions, 
questions about the obligee, will be answered only in an-
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swering the "how" questions, questions about the 
grounds. And these answers about grounds will fill out 
our answers to the "what" questions, questions about the 
content of the obligation, as I suggested earlier. Each con­
ception of the ground of political obligation, then, carries 
its own account of the content and obligee for that obliga­
tion. And for that reason, we cannot attempt to answer our 
three questions in any more than a very general way at 
this point. We will, of course, be examining the most 
promising sets of answers as we proceed. 

I do not intend, however, to begin immediately my 
examination of the possibilities for explaining the ground 
of a moral bond between the citizen and his government 
(or the institutions which are components of it). An im­
portant preliminary task is to state more clearly what an 
obligation is, and to explain the importance of institu­
tional requirements. Chapter I will be devoted to that fun­
damental task, as a preparation for our discussion of the 
special duties and obligations which are our main con­
cern. Chapter 11 will focus our examination more sharply 
on the problem of political obligation. There we will ex­
plain the limits on and standards for successful comple­
tion of our study, and look at several abortive attempts to 
solve the problem. With Chapter Ill, the discussion of the 
main lines of argument begins. 



CHAPTER I 

Obligations 

I.i. Obligations and Final Judgments 

Political obligation is, first and foremost, a special 
kind of obligation; and an obligation is a requirement. The 
fact that obligations (and duties) are requirements seems 
to set them apart from other moral considerations in a way 
which can hardly escape notice. Obligations are limita­
tions on our freedom, impositions on our will, which 
must be discharged regardless of our inclinations. This is 
not, of course, to say that one cannot want to discharge an 
obligation (as when one has promised to take a beautiful 
woman out for the evening), but rather only that obliga­
tions, as requirements, are independent of our desires to 
perform or not. The fact that obligations are requirements 
accounts for the intimate tie between the concept of obli­
gation (and less so, of duty) and the notions of force and 
coercion which we associate with it. For to be "required" 
to act seems always to involve, at the very least, a serious 
pressure to perform. This connection with pressure and 
coercion has seemed to many to be the salient feature of 
an obligation. 1 

But to say that an obligation (or El duty) is a requIrement 
is not to say, as it might at first seem, that the existence of 
an obligation establishes an absolute moral claim on our 
action, or that obligations override all other sorts of moral 
considerations. Perhaps we can see this best by contrast­
ing judgments of obligation with other sorts of moral 
judgments. Thus, we can contrast (a) "X has an obligation 
to do A" (and [b] "X has a duty to do A") with judgments 
like (c) "X ought to do A," (d) "It would be wrong for X 
not to do A," and (e) "A is the right thing for X to do." 

It has been a commonplace in the history of moral phi-
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losophy to assume that these five judgments are all simply 
different ways of expressing the same thing. 2 And cer­
tainly the looseness and inconsistencies of ordinary moral 
discourse do often result in their free substitution for one 
another. But it also seems clear that in their central or 
standard uses, judgments of obligation (and duty) play a 
special role in moral discourse, to be distinguished from 
the roles of other sorts of moral judgments.3 This special 
role can be seen most clearly in those cases which Lem­
mon has called "moral dilemmas. "4 Imagine, for instance, 
the case in which Dr. Jones promises to speak at an 
A.M.A dinner on Saturday, only to hear while packing on 
Friday that an epidemic has struck a nearby town. Jones 
clearly has an obligation to appear at the dinner, but 
thousands may die unless he helps in the town. There is 
hardly any question about what Jones ought to do (or what 
is the right thing for Jonesto do), and it is not what he has 
an obligation to do (although he mayor may not have 
another obligation to help in the city, depending on how 
seriously we regard his "medical oaths"). The point, of 
course, is that "X has an obligation to do A" and "X ought 
to do A" (or "A is the right thing for X to do") cannot be 
simply different ways of expressing the same thing, since 
here we have a case in which a man has an obligation 
which he ought not to discharge. And further, "X has an 
obligation to do A" does not even entail that "X ought to 
do A" 

Similarly, a case of conflicting obligations may arise. 
Suppose that Jones promises to take Jill to dinner 
whenever she wishes and also promises to take Joan to the 
theater on Friday. But on Thursday Jill calls to say that she 
wants to go to dinner on Friday. Jones will now have two 
obligations which cannot both be discharged. But the 
question remains open as to what Jones ought to do; and 
whatever Jones ought to do, it will involve failing to meet 
at least one of his obligations. So again we see that "X has 
an obligation to do A" does not entail that "X ought to do 
A." And we can easily see that there is no entailment in 
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the other direction (i.e., from "ought" to "obligation") 
either. For (as Feinberg has argued),S it may well be true 
that Jones ought to give a match to the stranger who po­
litely requests one (and that this is the right thing to do), 
without it being true that Jones has any obligation or duty 
to do so. Once again, this points to a difference in the 
ways in which "ought," "right," "duty," and "obligation" 
are used. 

It would, of course, be foolish to insist that any of these 
terms is always used in one way or another, but certain 
facts about their characteristic uses seem clear; and in 
terms of these uses, we can separate judgments of duty 
and obligation from the other sorts of judgments we have 
discussed. When we tell a person that he has an obLigation 
(or a duty) to do A, we are normally informing him that he 
stands in a certain relation to another person (or persons) 
and that there is a good reason (of a special sort) for him to 
do A. But when we tell him that he ought to do A, we are 
characteristically giving him advice,6 and telling him that 
the strongest reasons there are for his acting favor doing 
A. "Ought-judgments" are often the end products of de­
liberation, in the course of which many factors may be 
considered, duties and obligations possibly among them. 
And of course such deliberation may be conducted from 
many points of view. We may want to know what an indi­
vidual ought to do, ccmsldertng only his own best inter­
ests, say, or considering only the good of his country, etc. 
This fact has led some writers to ~my thftt thel'c, are many 
different "senses" of "ought," such as the mOl'al, pruden­
tial, and technical "senses." I do not find such claims par­
ticularly attractive.a But regardless of how we feel about 

a The point of view from which we judge that "X ought to do A" does 
not seem to be part of the meaning of the word "ought." My views on 
this problem follow closely those of Harry Beran in "Ought, Obligation, 
and Duty," Australasian Journal of Philosophy 50 (December 1972). See 
also Russell Grice, The Grounds of Moral Judgement, Cambridge Univer­
sity Press, 1967, pp. 24-25. For a contrasting view, see Gilbert Harman, 
The Nature of Morality, Oxford University Press, 1977, pp. 59, 84-87, 
118-124. 
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proliferating "senses," the fact remains that the most 
common use of "ought" does not assume a particular 
viewpoint, but rather conveys advice "all things consid­
ered" (this "all things considered" use of "ought" is 
commonly referred to as ought's "moral sense"). 

This is the most obvious difference between judgments 
of obligation and duty, and the other sorts of judgments 
considered. To say that an individual has an obligation or 
a duty is never, by itself, to offer a conclusive reason for 
his acting in a certain way. It is merely to report a good 
reason for acting, which may be outweighed by other con­
siderations. But our judgments that the individual "ought 
to do A," that "A is the right thing for him to do," or that 
"it would be wrong for him not to do A," are all com­
monly "all things considered" judgments, ways of saying 
that when all reasons for action (or inaction) are consid­
ered, A has the weightiest reasons favoring it. We are un­
moved by the Nazi officer's pleas, even if we believe that 
he did have a duty to obey his superior's command to kill 
innocent people, precisely because we recognize that 
duties and obligations do not give conclusive reasons for 
acting. And we regard his moral tone with contempt pre­
cisely because it seems inconceivable that a man should 
recognize certain moral claims on his action, while failing 
to recognize that these claims are overridden a thousand­
fold by other moral considerations. 7 Surely, we feel, he 
must have recognized that in this case he ought not to 
have done his duty, that the right course lay elsewhere.b 

b There is a respect in which the account I hllvo Si ven hore (of the force 
of judgments utilizing "ought" and "obligation") mny Reem paradoxical. 
As Joel Feinberg has pointed out to mo, my occount identifies one sense 
in which "ought" is "stronger" thou "()hligation" (since "ought-judg­
ments" can be fiMI, all-thlngs-cot1sidel'lld judgments), and another in 
which "ought" is "weaker" than "obligation" (since advice is "weaker" 
than requirement). For those who find this disturbing, it is worth em­
phasizing that "oughts" serve not only to give advice, but to identify jus­
tified behavior (as my discussion has suggested). The "must" of obliga­
tion holds its own against "normal" reasons people have for not wanting 
to discharge their obligations (e.g., reasons of convenience or personal 
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The significance of this discussion to an examination of 
political obligation should be clear. For to say of an indi­
vidual that he has a political obligation (or a political 
duty) is not, on the view here expressed, to say that he 
ought to discharge the obligation, or that the obligation 
provides a conclusive reason for action. Political obliga­
tions (or duties) are only one sort of consideration rele­
vant to a determination of how we ought to act within a 
political community. I will have more to say about this 
point in I1.i and VIlLi. 

I.ii. Obligation and Duty 

Thus far we have treated the terms "obligation" and 
"duty" more or less indiscriminately. We have referred to 
the problem of political "obligation," but have also men­
tioned political "duty"; and we have distinguished other 
sorts of moral judgments from judgments of obligation 
and duty, as if "obligation" and "duty" could be used 
interchangeably. In fact, there is no denying the strong 
tendency in ordinary language to use these two terms in­
terchangeably. But, on the other hand, we can identify 
clearly paradigmatic uses of these terms which reveal in­
teresting differences, differences related to the different 
historical origins of the tel'ms (as Richard Brandt has 
pointed out in a useful f;lrticle),6 

In this essay I will adopt,followi;t18 HCil't, Rawls, and 
others, uses of "obligation" and IIduty" which are para­
digmatic in Brandt's sense. But because I flItl adopting 
these specialized senses of the terms, it is important to 

gain); and because of our desire for order and precision in our moral (and 
legal) lives, the requirements (and prohibitions) of obligation and duty 
are commonly expressed in exceptionless rules which ignore the com­
plexity of special justifications (e.g., "Thou shalt not kill"). But this is in 
no way inconsistent with the recognition of moral (and legal) justifica­
tions for the performance of actions which are prohibited under "nor­
mal" circumstances. 
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note that in speaking of "the problem of political obliga­
tion," I will not be considering only those requirements 
which are best called "obligations" (as opposed to 
"duties"). For the problem of political obligation con­
cerns moral requirements to act in certain ways in matters 
political, and duties are just as much "moral require­
ments" as obligations. To presume that the moral bonds 
in which we are interested are "obligations" (in our spe­
cialized sense), would appear to beg some important 
questions. 1 will use "political obligation," therefore, as a 
convenient shorthand for "political obligation or duty." 
My adoption of the paradigmatic uses of "duty" and "ob­
ligation" is not, I should point out, simply an idle intro­
duction of technical language; for although it involves 
ignoring the looser or "extended" uses of these terms, the 
terminology to be adopted distinguishes clearly and natu­
rally between two types of moral requirements which 
need to be distinguished in some way. 

Let us begin with "duty." It is clear from the start that 
"duty" is used comfortably in two quite different sorts of 
contexts. On the one hand, we commonly use the term 
"duty" independent of any institutional setting or special 
role which the duty-bound individual is supposed to be 
playing. Thus, we may say, "It's our duty to go to the aid 
of that drowning man." Here we refer to what is com­
monly called a "moral duty." On the other hand, we have 
what 1 will call "positional duties" (I am not here assum­
ing that the two types are mutually exclusive); these are 
tasks or performances which are intimately connected 
with some particular office, station, or role which an indi­
vidual can fill. This role may be part of an institutional 
framework, but it need not be. Thus. we speak of the 
duties of a citizen, a teacher, 01' the president, but also of 
the duties of' a father. Positional duties can be referred to 
even when no one has or has ever had those duties, for 
they are tied to positions rather than to individuals. An 
individual comes to have a positional duty only by filling 
the position to which it is tied, and thereby coming to 
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have certain performances expected or required of him 
within the scheme in question (be it institutional, famil­
ial, or whatever). When applying for a job, for instance, 
we are told what our duties will be if we take the job, and 
these duties can be called "the duties of an X," where "X" 
is the name of the job in question. The term "responsibil­
ity" also seems to be particularly at home in such posi­
tional contexts, although it seems best reserved for re­
quired tasks which involve some independent planning 
or nonroutine performance.9 It should be noted that while 
positional duties are requirements which must be met in 
order to fill some position successfully, not 011 such re­
quirements are duties. tO The recent "sex scandals" in 
Washington have shown that even for a politician there is 
some behavior which is considered "unbecoming" to a 
member of that profession; yet it is doubtful that among 
the positional "duties" of a congressman is a duty not to 
consort with prostitutes. Similarly, incompetence in a 
congressman does not seem to be a shortcoming in terms 
of duty, as, for instance, failing to appear in session or 
misusing funds would be. 

I will have more to say about "positional" or "institu­
tional" duties, and their relation to moral requirements, in 
I.iii. But in this essay we shall be chiefly concerned with 
duties which are not tied to some role or position. These 
duties are those which Rawls t1Etlls the "natural duties," 
and are moral requirements which apply to till men irre­
spective of status or of acts performed. Examples are the 
duty to help those in need, the duty of justit1e (see Chapter 
VI), and duties of nonmaleficence and respect .. ll These 
duties are owed by all persons to all others and form the 
core of what used to be known as "Natural Law." Those 
uncomfortable with two types of duties ("positional" and 
"natural") will no doubt observe that the natural duties 
can be construed as "positional" by utilizing the "posi­
tion" of "rational agent" or "creature capable of choice," 
etc. But I see little to be gained by such consolidation, and 
it obscures the fact that the natural duties are moral re-
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quirements, while a positional duty need be no more than 
the consequence of an established "requiring rule" in any 
institutional setting at all (see I.iii). 

When we turn to "obligations," the paradigm case is 
quite different. Henceforth, when I speak of an "obliga­
tion," I will mean a moral requirement which satisfies the 
following four conditions (first specified by Hart). 12 

1. An obligation is a moral requirement generated by 
the performance of some voluntary act (or omission). This 
act may be a deliberate undertaking of an obligation, but it 
need not be. Unlike duties, then, obligations require spe­
cial performances; this fact is reflected in language-we 
"obligate ourselves" but do not "duty ourselves." While 
we often come to have (positional) duties by voluntarily 
entering a position, we will normally then be in a position 
of having an obligation to perform the duties of that posi­
tion. 

2. An obligation is owed by a specific person (the "ob­
ligor") to a specific person or persons (the "obligee[s]"). 
Again, this distinguishes obligations from moral duties, 
which are owed by all persons to all others. And again 
language reflects this difference-while we "do" our 
duty, we "fulfill" or "discharge" an obligation; obliga­
tions are disposed of in a way that sounds very like the 
payment of a debt,13 and this makes them seem more per­
sonal than duties. It should also be noted that obligations, 
being "dischargeable," can at least sometimes be dis­
posed of once and for all, while moral duties remain al­
ways our duties.e 

3. For every obligation generated, a correlative right is 
simultaneously generated. By incurring an obligation to 
do A, the obligor creates for the obligee a special right to 
the obligor's performance of A. Here I follow Hart, Fein­
berg, and others in accepting the logical correlativity of 

C We do, of course, sometimes speak of "discharging" duties. Here I 
mean only to suggest that, e.g., by saving a drowning man I am not freed 
from my duty to help those in need, in the way that, by paying you what 
I owe you, I am freed from my obligation to repay my debt to you. 
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rights and obligations; the existence of an obligation en­
tails the existence of a corresponding right. (As for the 
correlativity of rights and duties, see my remarks in Chap­
ter VIII.) The language of rights provides another way of 
describing the distinction between obligations and natu­
ral duties. Obligations correlate with the "moral version" 
of what are called in legal jargon "rights in personam." 
These are rights which are held against a specific person, 
and are rights to a specific performance or forbearance 
(Hart calls these rights "special rights").14 Duties, on the 
other hand, when they correlate with rights, correlate 
with "rights in rem," that is, rights which are held against 
all other people. And duties correlate with rights that are 
also held by all other people,d since if I have a duty to all 
men to refrain from stealing from them, all men have a 
right against me that I so refrain, as well as against 
everyone else (all this providing that the duty does corre­
late with a right). "In rem" rights are typically negative 
rights, rights to forbearances by all others. But there are 
positive "in rem" rights, such as the right to aid, which 
correlates with the duty to help those in need.1s 

4. It is the nature of the transaction or relationships into 
which the obligor and obligee enter, not the nature of the 
required act, which renders the act obligatory. While the 
fact that an act is morally impermissible may make it im­
possible for that act to be obligatory (consider the case of a 
promise to commit murder), nn Belt's being morally 
acceptable or even prniseworthy <:anntlt make the act 
obligatory. Obligations are not generated by the nature of 
the obligatory act. 

These, then, are the features which distinguish obliga­
tions from duties. I will discuss in this essay four princi­
ples of obligation (which I believe to be all of the 

d These are called by Hart "general rights" ("Are There Any Natural 
Rights?" pp. 187-188). General rights seem at first to be a proper subclass 
of "in rem" rights, being those "in rem" rights which all m€ln possess. 
But it seems to me doubtful that there are any "in rem" rights which are 
not shared by all men. 
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principles of obligation): the principles of fidelity and 
consent, which account for what I will call "obligations of 
commitment"; and the principles of fair play and grati­
tude, which account for "obligations of reciprocation." 
The first two principles cover obligations deliberately 
undertaken (by promising or consenting), while the sec­
ond two account for obligations generated by the receipt 
or acceptance of benefits. Only one natural duty, the natu­
ral duty of justice, will be discussed. I explain the appar­
ent asymmetry in Chapter VI. 

LW. Positional Duties and Moral Requirements 

I have to this point touched only briefly on the dis­
tinction between "positional duties" and "moral duties" 
(or "natural duties"). But this distinction is an important 
one for any discussion of political obligation. For there 
are two sorts of positional duties which seem to be very 
closely related to political obligation, insofar as they are 
institutional requirements which concern obedience to 
law and citizenship. First, we have the "legal obligations" 
imposed by the legal system operative within the state. 
These "legal obligations" are positional duties attached to 
the position of "person within the domain of the state"; 
they are the legal requirements which must be met in 
order to avoid running afoul of the law and apply to all 
persons in the effective domain within which the legal 
system operates. Second, we have the so-called "duties of 
citizenship," positional duties attached to the position of 
"citizen" within some state. A citizen's "legal obliga­
tions" may be among these duties, as may be voting in 
elections, defending the country against invasion, report­
ing shirkers, and so on. It may well be that in many states 
the position of "citizen" is not taken seriously enough to . 
warrant any serious talk of positional duties attached to 
that position. But clearly in many states there are per­
formances which are expected or required within institu-
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tional frameworks better described as "political" than 
"legal." 

The significance of these positional duties to an account 
of political obligation becomes apparent when we see that 
these positional duties may be believed to have moral 
weight, or indeed, to simply be moral requirements of a 
special sort. If this were true, the existence of "legal obli­
gations" and "duties of citizenship" would establish cer­
tain moral constraints on the actions of all individuals 
within states with operative legal systems and on all indi­
viduals holding citizenship in states in which "duties of 
citizenship" were imposed. And these sorts of moral con­
straints would seem to be precisely what we are looking 
for in giving an account of political obligation. 

I will argue that these positional duties do not have 
moral weight, that my (e.g.) "legal obligations" impose no 
moral constraints on my action. And, more generally, I 
will suggest that no positional duties establish anything 
concerning moral requirements. To see this, we must 
consider more carefully the significance of a "positional 
duty," in terms of the relations between "positional 
duties" and moral requirements (natural duties and obli­
gations). To say of a man that he has a positional duty to 
do A, remember, is to say that because he occupies a cer­
tain position, role, or office within some established 
scheme or institution, he is required (or at least expected) 
by the scheme or institution to do A, fUI pm't of the "job" of 
a person in that position. Nonperfol'mallCe e)f a p()sitional 
duty may or may not make one vulnel'tlble to (loercive 
sanctions, but it will normally result in no less than strong 
disapproval from within the scheme. It must be remem­
bered that to have a positional duty no more than this is 
necessary; for instance, it is not necessary that the scheme 
in question be useful or morally unobjectionable. So that 
while the President of the United States, the manager of 
the Yankees, and the dishwasher at Joe's all ha~e posi­
tional duties, the Spanish Inquisitors, a leader of the Ge­
stapo, and a member of the Ku Klux Klan all haveposi-
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tional duties in precisely the same sense. The positional 
duty to help exterminate the Jews and the positional duty 
to turn in the Yankee lineup card are on a par, as far as the 
relation between the act and the position is concerned. 
And this relation is all that need hold in order for an indi­
vidual filling the position to have a positional duty to per­
form the act. 

What, then, is the relation between these positional 
duties and moral requirements? In particular, does the ex­
istence of a positional duty to do A establish anything 
concerning a moral requirement to do A? It may seem at 
first that many positional duties simply are moral re­
quirements, so that the existence of a positional duty is at 
some times sufficient to warrant the ascription of a moral 
requirement. Consider the following two cases. First, let 
us suppose that the holder of some great trust, say, the 
President of the United States, is guilty of grave failures in 
terms of doing "his duty as president"; the positional 
duties of his office, which set both limits and require­
ments, have not been performed. Do we not, in such a 
case, feel a moral outrage? Does it not seem that his posi­
lional duties were also moral duties? Second, consider 
the army medic who, with a tent full of wounded patients, 
wanders off to spend the afternoon in a Saigon bar. He has 
failed to perform his positional duties as an army medic, 
and will, it is hoped, answer for his failure. But are not 
these "military duties" also moral duties? 

Both of these cases may appear to be instances where 
the existence of a positional duty is sufficient to establish 
a moral requirement (and, indeed, the positional duty 
seems identical to the mOl'~ll .l'equil'OIDent). But I believe 
that on closer oxaminatic)U We ClIUt soe that this is not the 
case. Let Us €)xumine fhst the Cl~\se of the prosident. Why 
do We feel that moral criticism is appropriate as a re­
sponse to his shortcomings '? This criticism is not justified, 
I suggest, simply becuus(~ un officeholder has failed in his 
positional duties. For suppose that it were in the power of 
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Congress to appoint as president anyone they chose, and 
that tomorrow they chose you, forcing you to serve 
against your will. When you, overcome by frustration, 
weariness, and confusion, failed to perform the duties of 
your new office, would you be blameworthy in the same 
way? Clearly not, and the reason, I suggest, is that how the 
president got to be the president makes all the difference 
in evaluating his performance. The president is morally 
blameworthy because he voluntarily entered his position 
and undertook, in full knowledge of the details of the 
situation, to perform the duties of that position. When he 
failed in the job with which he had been entrusted, he vio­
lated an obligation which he had undertaken. And the 
source of our justified criticism is this failure to discharge 
an obligation (of great importance) to perform his posi. 
tional duties. The mere failure to perform the duties does 
not, however, in the absence of such an obligation, neces· 
sarily justify criticism. And the existence of the positional 
duties is not sufficient to warrant the ascription of a moral 
requirement. 

What, then, of our second example, the case of the army 
medic? The same analysis of this example seems possible, 
since he may have undertaken to perform the duties of a 
soldier. But let us suppose that he did not, that our army 
medic was inducted into the service against his will. It 
still seems as if in l()uving th(;) wounded to suffer and die 
he has failed not only to do his posIU()llal duty but to do 
his moral duty. And indeed he has, 1'01' he has a mltural 
duty to help those in need where h(;) etU'\, (with certain 
qualifications), a duty which is "nonposlUonal." In this 
case, the army medic has a moral duty to perform the 
same acts, he has a positional duty to perform. But this 
former du.ty is not a duty "to perform his positional 
duties." For anyone, not just an army medic, has precisely 
the same duty to help those in need (although his medical 
skills make him better able to help). The duty here is 
completely independent ofthe position and the scheme or 

( 
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institution which defines it. The existence of the posi­
tional duty in no way establishes the moral requirement, 
but rather only happens to coincide with it. This inde­
pendence from institutional roles, was, remember, one of 
the distinguishing features of a moral duty (I.ii) and ex­
plains why it is called a "natural" duty. 

We have seen, then, two cases which at first seemed to 
be examples where the existence of a positional duty was 
sufficient to establish the existence of a moral require- ' 
ment. But neither is in fact such an example. For in the 
first case, it was the manner in which the position was en­
tered which established the moral requirement in ques­
tion; an obligation to perform the positional duties was 
undertaken, and in the absence of this undertaking the 
fact that an individual had those positional duties estab­
lished nothing. In the second case, the existence of the 
positional duty was irrelevant to the moral requirement, 
which anyone, regardless of position, would have in the 
situation described. There simply happened to be a natu­
ral duty to do what there was also a positional duty to do. I 
want to suggest, without going on endlessly examining 
examples, that all cases in which a positional duty seems 
to establish a moral requirement fit one of these two pat­
terns, in which the ground of the moral requirement has 
nothing to do with the position, institution, or positional 
duties. 

It is, of course, true that positional duties are at least 
necessary for us to have certain obligations, but only in a 
limited sense. Thus, I cannot undertake an obligation to 
perform the positional duties of tm ofilce unless that office 
and its duties exist. I C~ll1't pl'()mise and bind myself to, 
e.g., serve as a juror unless that position and the duties 
tied to it exist. There are, then (infinitely) many obliga­
tions we cannot have without positional duties. But these 
are not cases in which the existence of the positional duty 
is (or is part of) the ground of the moral requirement. The 
example mentioned is, for instance, one which falls under 
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the principle of fidelity; our promises obligate us, but why 
this is so has nothing to do with the jury system or the 
duties of a juror. 

This point is made by Michael Stocker, in his paper 
"Moral Duties, Institutions, and Natural Facts," by saying 
that positional duties (which he calls "institutional obli­
gations") "play the same, or much the same, role vis-a-vis 
moral obligations as is played by such natural facts as 
someone's having typhoid":16 

For Smith to have a moral obligation to rid Jones of 
his typhoid, Jones must have typhoid. Nonetheless 
(Jones' having) typhoid is not morally relevant-ex­
cept in regard to its effects, e.g., suffering and death. 
Typhoid itself, does not create, ground, or explain 
Smith's moral obligation, even though "typhoid" 
figures in its description and even though the obliga­
tion presupposes the existence of typhoid. Thus, the 
fact that a moral duty is described in a way (or is of a 
sort) that presupposes the existence of something­
e.g., an institution-cannot be taken as showing that 
the institution, for example, creates, grounds, or ex­
plains the moral duty,17 

The existence of a positional duty (i.e., someone's filling a 
position tied to certain duties) is H morally neutral fact. If 
a positional duty is binding on us, it is be(J{nlst~ there are 
grounds for a moral requirement to l:H~rf(Rm thtlt posH 
tional duty which are independent elf thl)) pOlilttion and th~' 
scheme which defines it. The existencle ()f (t positional 
duty, then, never establishes (by itself) a fllOl'nl require­
ment. For to say of a man that he has tI pe)sitioual duty is 
merely to say that he is required by some scheme to do 
something related to the position he holds in that scheme; 
and this leaves both the nature of the scheme and the na­
ture of the act required completely open. 11l 

The importance of this position can be seen by compar-
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ing it with competing views, such as that developed in a 
recent paper by Haskell Fain: 

It is widely felt that ... "de facto" institutional ob­
ligations are somehow less real, or less morally im­
portant, than those which can be morally rationalized 
according to some philosopher's pet moral theory. 
Now I do not believe that one can be morally indiffer­
ent to any of one's actual obligations-if one has a 
military obligation, for example, to obey one's 
superior officer, and soldiers do, then that obligation 
has some relative moral weight, however miniscule, 
in determining whether, say, a soldier should obey an 
order to shoot unarmed civilians. 19 

But surely Fain is mistaken here. Consider the case of an 
American civilian impressed into the British Navy during 
the eighteenth century. He has precisely the same "mili­
tary obligations" (Le., positional duties) as any other Brit­
ish seaman. But do these "military obligations" have 
moral weight'? Surely not. He has no obligations to those 
who have forced him into a life of servitude, and his new 
positional duties do not seem to have any other sort of 
moral significance. He is no doubt "obliged" to obey, for 
British "military justice" has been renowned for cen­
turies. But the suggestion that his new position in any 
way establishes moral constraints on his actions seems 
absurd. Perhaps we may be led to believe that soldiers' 
positional duties have moral weight by the belief that 
most soldiers serve voluntarily and undertake to perform 
their "military obligations." Even this latter belief seems 
false, but the important thins to note is that even in the 
case of the soldier who does serve voluntarily, it is not his 
"military obligations" which bind him, but rather the ob­
ligation which he has undertaken to discharge those posi­
tional duties. We must be careful, I am suggesting, always 
to distinguish the positional duty from the moral re­
quirement; and I have urged that the former never be 
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thought to ground the latter, or indeed, to have any moral 
weight at all. 

These conclusions apply, of course, to the positional 
duties which we considered earlier-"legal obligations" 
and the "duties of citizenship." If my argument has been 
sound, the fact that I have a "legal obligation" or a "duty 
of citizenship" will be a morally neutral fact; nothing will 
follow from this fact about any moral constraints on my 
actions. We will want here to distinguish between "the 
obligation to obey the law," which is a moral require­
ment, and our "legal obligations," which are not. To 
speak of our "legal obligations" is only to use a conven­
ient shorthand for referring to the set of requiring rules 
imposed by our legal system, and the mere existence of 
such a set of rules is never, in itself, sufficient to establish 
any moral requirement. Similarly, we can distinguish be­
tween our "politfcal obligations" and our "duties of citi­
zenship." In both cases, the distinction is between a moral 
requirement to fulfill positional duties and the positional 
duties themselves. 20 

If I am right, then, we cannot produce an account of 
political obligation (or of the obligation to obey the law) 
which relies solely on the existence of certain positional 
duties. The mere fact that an institution (or set of institu­
tions) exists, and that its rules apply to me, will not bind 
me to that institution. If I am morally bound to obey the 
law or to be a good citizen, thtl ground of this bond will be 
independent of the legtlI and politicallmltitut1ons in ques­
tion (in the sense that their mere existenCJ0 dCles not CJonf 
stitute a ground). And this seems to be as it should, for 
certainly we do not feel that perverSf~ 1egf11 systems or 
tyrannical governments deserve our support; yet they are 
not "unreal" for this reason, nor do they fail to impose 
positional duties on those unhappy persons subject to 
them. We will look, then, for the ground of political obli­
gation not in the existence of certain sorts of institutions, 
but rather in moral principles which are "natural" or 
"noninstitutional." 
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I.iv. "Prima Facie" Requirements 

One possible response to the line of reasoning 
sketched above utilizes the notion of a "prima facie" obli­
gation. Positional duties are not, this response admits, 
genuine moral duties or obligations, nor do they necessar­
ily ground such moral requirements. But this is not to say 
that they have no moral weight at all. Positional duties are 
"prima facie" moral requirements.21 Thus, our "legal 
obligations," for instance, sometimes do not impose any 
moral constraints on our action; when there are strong 
reasons for disobedience, these "prima facie" obligations 
have no weight. But in the absence of such reasons, our 
"legal obligations" bind us, for what was only a "prima 
facie" moral consideration then becomes "actual." All 
positional duties, then, are "prima facie" obligatory. 

In order to understand and respond to this line of 
argument, we will have to get clear about the force of the 
"prima facie-actual" distinction at work in it. The ter­
minology originates, of course, in Ross. Most of the uses 
of the distinction since that time have had a curious 
"sleight-of-hand" look about them, perhaps because it is 
so difficult to pin down the content of the original Rossian 
distinction. As Ross explains the distinction, the differ­
ence between actual and prima facie duties is best ex­
pressed in terms of the difference between something's 
really being our duty and only "tending to be" our duty. 
Prima facie duties "are not strictly speaking dUties, but 
things that tend to be our duty .... "22 So while a prima 
facie duty is not, for Ross, really a dUt.y, it is "something 
related in a special way to duty. 11;;\3 

In order to understand these Gxplanations, we must try 
to understand ROBS'S motives fat, introducing the distinc­
tion. ROBS saw quite clearly that moral claims are often 
legitimately overridden. In particular, he was concerned 
with the sort of case in which I am justified in breaking a 
promise to meet a friend for lunch, say, in order to prevent 
great suffering or death by aiding the victim of an acci-
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dent. My promise certainly establishes a moral claim on 
my action, yet there is little doubt that morality requires 
nonfulfillment of my promise in such a case. How are we 
to explain the resolution of this direct conflict of moral 
claims on my action? Ross was (rightly) dissatisfied with 
the (partial) Kantian solution of "ranking" duties as "per­
fect" and "imperfect." But at the same time it seemed to 
him improper to classify both moral claims as genuine 
duties (in the full sense), for (in Ross) to act morally is 
simply "to do your duty." How, then, could the promise 
in our example generate a duty, when in order to act mor­
ally I must break the promise? Ross's answer is that my 
promise generates only a "prima facie" duty, something 
which "tends to be" my duty. But my "actual" duty con­
sists in aiding the accident victim. 

Unhappily for Ross's solution, there is a perfectly natu­
ral way of handling these "conflicts of duty," without 
resorting to his peculiar "tendency to be right (or re­
quired)." Once we understand that duties (and obliga­
tions) do not exhaust the subject matter of morality, we 
will have no difficulty accepting that we sometimes have 
duties which we ought not to fulfill. Ross's problem 
ceases to be a problem. Duties which conflict or are over­
ridden are genuine duties, not "tendencies to be duties." 
This fact can perhaps be seen most clearly by noting that 
even when they conflict or are overridden, duties and ob­
ligations continue to h~w(~ moral weight, to be matt~)rs to 
consider seriously. Surprisingly, perhaps, ROBS set)S thi!? 
quite clearly.24 And that may incline llS It) bt~lieve that 
Ross is not really denying that prima f~ltJie duties are 
genuine moral requirements, after all. If not, then perhaps 
my objecti(;ms to Ross's distinction aro only in fact objec­
tions to his way of characterizing it. Certainly, however, 
such objections are justified. For Ross's terminology 
forces us into an uncomfortable reversal of the uses of the 
terms in question. 25 Where we would normally speak of 
an "obligation," as when a promise has been made, Ross 
would have us speak of a "prima facie obligation," which 



26 I. OBLIGATIONS 

is "strictly speaking" not an obligation at all. And where 
we want to speak of "what we ought to do, all things 
considered," Ross would have us speak of an (actual) ob­
ligation! 

There are, of course, other well-known objections to the 
Rossian distinction;26 I will not belabor the point any fur­
ther here. For we can already see that the argument with 
which we began-namely, that positional duties are 
"prima facie" moral requirements-cannot succeed. All 
moral requirements are "prima facie" in one sense and 
"actual" in another. They are "prima facie" in the sense 
that they do not provide conclusive reasons for action, 
and "actual" in the sense that they are not "tendencies to 
be requirements" or "probable requirements." But no 
moral requirements are "prima facie" in the sense re­
quired by the argument in question; no moral require­
ments are only sometimes morally weighty (Le., when 
they change status from "prima facie" to "actual"). My 
"legal obligations," for instance, are either moral re­
quirements or not. There is no "prima facie" middle 
ground. But I have already argued that no positional duty 
is a moral requirement, from which it follows that my 
"legal obligations" are not moral requirements at all. No 
specialized "prima facie" jargon will allow us to avoid 
that conclusion. 

There is, of course, a revised version of the prima facie­
actual distinction which can be seen in the work of many 
contemporary philosophers. And we often read that polit­
ical obligations or the obligation to obey the law are only 
"prima facie" obligations in this revised st'Jllse. According 
to the revised account, both pritna ftlCie unci actual obliga­
tions are genuine obHgtltiOllS.13Ut a prima facie obligation 
is now an obligation considl~red from a "limited point of 
view," that is. one which provides a reason for action 
which may be overriddon; an actual obligation, on the 
other hand, is "an obligation, all things considered," and 
provides a conclusive reason for action. This account, or 
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something like it, seems to be accepted by many philoso­
phers.27 

But I would like to urge that the prima facie-actual ter­
minology be avoided altogether, for a number of reasons. 
First, it should be obvious that the distinction as outlined 
above corresponds to the distinction discussed in I.i be­
tween obligations and "what we ought to do, all things 
considered." We already have, then, a perfectly natural 
way to speak of the distinction, one which corresponds 
closely to ordinary language; the special jargon fills no 
linguistic void.e And the prima facie-actual language, 
rather than clarifying any problems in moral philosophy, 
seems only to generate results which are counterintuitive. 
Thus, an obligation can change status or "mode" while 
"all things are being considered," changing from a prima 
facie to an actual obligation during the consideration of 
evidence. This result alone seems sufficiently peculiar to 
warrant rejection of the prima facie-actual terminology. 

The most objectionable consequence of using any ver­
sion of the prima facie-actual distinction, however, is that 
it tends to obscure the differences between two sorts of 
reasons which are important in moral matters,28 to the 
point where one forgets that when a "prima facie" obliga­
tion is overridden, it is a real obligation which continues 
to have moral weight even while being overridden'! When 
obligations are overridden and rights infringed, they do 

e This is not to say that OI'dlnllry ITw['1,I1 hmgtu1lilo dmlll Mt In some 
ways support the prima {'ado"llctual distinction, It III nnt Ulwommon to 
hear people ask, "But which of these dUtloN Is !'(jolly !fly duty'i" Such 
language immediately suggests the Rossian dlstinct\ml, Dut for reasons 
elaborated below, the distinction should non!ltholo6H ho l'oject!ld. 

f Consider here the parallel with reasons. It Is 1,1 common mistake to 
suppose that a reason is not really a reason unloAB it is a weighty or even 
conclusive reason. When I tell my wife that my reason for wanting to buy 
a car is that I like the design of its glove compartment, she may respond, 
"That's no reason!" But the fact remains that it is a reason, even though 
it has comparatively little weight. And when it is overridden by better 
reasons not to buy the car, it does not cease to be a reason for buying it. 
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not "fade away" in the interest of the "actual obligation," 
they are not simply to be forgotten. The fact that I have an 
obligation may call for special behavior on my part, even 
where I do not and ought not to discharge it. By modify­
ing the language of obligation with "prima facie" and "ac­
tual," we tend to obscure these facts. Perhaps the "legal" 
sense of "prima facie" is partly to blame here, for "prima 
facie" is used in legal contexts to label, for instance, evi­
dence or testimony which requires refutation; but once 
refuted, it ceases to be of any importance. Obligations, 
however, do not cease to be important simply because 
overridden. At best, the revised prima facie-actual dis­
tinction seems to me to have little clarificatory value, 
while at worst it can promote harmful misunderstanding. 
For that reason it is best discarded. 

The slate is not wiped clean. Similarly, overriding moral considerations 
do not wipo tho "moral slate" clean of overridden obligations and in­
fringed rights. HOl'bert Morris may have a similar point in mind, in "Per­
sons and PuniRhmonts," Monist 52 (October 1968). 



CHAPTER II 

The Problem of 
Political Obligation 

IU. The Limits of the Investigation 

With our preliminary account of obligations and in­
stitutional requirements complete, it is possible to turn 
our full attention to the problem of political obligation. 
We have seen that (as a rough approximation) a political 
obligation is a moral requirement to support and comply 
with the political institutions of one's country of resi­
dence. Before we can be more specific, however, it is still 
important that we determine what a complete account of 
political obligation can be reasonably expected to pro­
vide, and what conditions will have to be satisfied if it is 
to count as a successful account. We must, in other words, 
specify the goals to strive toward. These matters will be, 
in part, the subject of the present chapter. I will also con­
sider here two approaches to the problem of political 
obligation which I wish to reject from the start. But my 
primary purpose will be to establish the limits of my in­
vestigation, in preparation for advancing t() the main lines 
of argument in Chapter m. 

I want now to make fom suggestions concerning what 
we want when we ask for an account of political obliga­
tion. Given the confusion surrounding this topic, I take 
this initial task to be very important. r am not familiar 
with any discussions of political obligation which agree 
with me on all four counts. Still, we can hardly regard 
these suggestions as flying in the face of tradition, for 
there appears to be no coherent tradition to challenge. 

1. Perhaps the most common misconception about a 
theory of political obligation is that it has far more im­
mediate practical consequences than it does in fact have. 
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In specifying our political obligations, we do not answer 
the question "how ought we to act, all things considered, 
in matters political?", or even the more limited question 
"ought we to obey the law?" The discussion of the differ­
ences between judgments of obligation and judgments of 
what we ought to do (I.i) should have made this quite 
clear. Our political obligati-ons will certainly be a consid­
eration, and usually a very important one, in any determi­
nation of how we ought to act within a political commu­
nity. But a conclusion about these obligations alone will 
not be a determination of how we ought to act all things 
considered. A number of other factors typically enter into 
such a determination, such as duties we have toward par­
ticular persons qua persons (as opposed to "qua citi­
zens"), as well as duties of a specifically political nature 
(tf there are Ruch) which do not properly fall within the 
class of moral requirements in which we are interested 
(see section 2 below for a clarification of this point). 

As H t'tJAult, the potential revolutionary or conscientious 
objector should not look for a theory of political obliga­
tion to yield Hnnl conclusions as to how he ought to act; 
rathol" ho should oxpect such a theory only to aid him in 
his undol'standll1g of one sort of obligation which should 
be considered prior to any decision. I will not, therefore, 
deal here with the problems of revolution and disobedi­
ence to law, beyond making the simple observation that 
neither a conclusion that wo are all bound by political ob­
ligations nor a conclusion that no one is so bound will be 
decisive in a justification of nwolution or disobedience 
(although it would certainly bEl important to one). In this I 
depart significantly from Iho majority of writers on the 
subject of political obligatltm, who have seen a much 
stronger connection betw(~en a theory of political obliga­
tion and a justification of revolution or disobedience.! 

2. What precisely aro thCl s(U'ls of moral r~)quirements in 
which a theory of political obl1gElticm is interested? I have 
already suggested that in l'tlf(Jrl'itlB to political obligation, 
I do not mean to nanow our f1eld ()f possible answers only 
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to those moral requirements best described as obligations; 
a duty, for instance, might be the bond in which we are 
interested. But I do want to suggest that we are only inter­
ested in those moral requirements which bind an individ­
ual to one particular political community, set of political 
institutions, etc. This suggestion should not be surprising 
in light of my previous remarks on the connection be­
tween the notions of political obligation and citizenship. 
And yet, while it may seem innocuous on the surface, this 
"particularity requirement," as I shall call it, will exclude 
many traditional attempts to answer questions about 
political obligation. 

Consider, for instance, the suggestions that our political 
obligations consist in our being bound to support or com­
ply with: governments in power, just governments, bene­
ficial governments, etc. Each of these bonds would be 
relevant to any determination of how we ought to act in 
matters political, but none would be a political obligation 
in the right sense, for none of the principles under which 
these bonds fall is "particularized." By this I mean that 
under these principles an individual may be bound by 
one moral bond to many different governments. Let me 
explain what may seem a counterintuitive suggestion 
with an example. The motivation for the "particularity re­
quirement" will then become more apparent. 

Suppose we accepted OM of the suggestions listed , 
above, say, that we have an obligation 01' n duty to support· 
just governments, and that this is what our pol1UtjEll obli­
gation consists in. And suppose that 1 am tl citIzen living 
under a just government. While it follows t11Elt I have an 
obligation to support my government. it does not follow 
that there is anything special about this obligation. I am 
equally constrained by the same morEll bond to support 
every other just government. Thus, the obligation in ques­
tion would not bind me to any particular political author­
ity in the way we want. If political obligation and citizen­
ship are to be related as I have suggested they should be, 
we need a principle of political obligation which binds 
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the citizen to one particular state above all others, namely 
that state in which he is a citizen.g And none of the sug­
gestions considered above will meet this "particularity 
requirement." For that reason, this requirement rules out 
not only these suggestions, but many other traditional but 
"nonparticularized" principles which have been offered 
as answers to questions about political obligation. 

It is a commonplace, however, for those who advance 
such non particularized principles to assume a particu­
larized application. Thus, in saying that we are bound to 
support just governments, we might take this to mean that 
we are bound to Ollr own just governments, and to no 
others. But we cannot allow this slide without asking why 
a government's being ours should be significant in this 
way. And the answer to that question may of necessity 
refer to features of th~) citizen-state relationship which are 
themselves grounds of a moral requirement falling under 
a particularized pJ'lnelple of a quite different sort (e.g., a 
principle of constmt or fair play); but in that case, the gen­
eral principle in question, namely that we ought to sup­
port just govormMnts, looks expendable. All of the moral 
work Sflems to be dOIlO by those features of the citizen­
state nllHtic)Oshlp which make a government's being ours 
morally signitlcnnt. It muy pe quite illegitimate, then, 
merely to assume a parUGularlzed application of a princi­
ple of obligation in this way. The sort of argument 
sketched above will be filled out in Chapter VI. 

Now, it might be answered that we could legitimately 
particularize a principle of political obligation in one way 
that would not bring in new morally significant features 
of the citizen-state relationship as suggested above. We 

fJ The problem becomes pal'tiGuiurly apparent if we imugine that I am 
living under an unjust governmont in a country at war with another, 
justly governed, country. Could wo seriously maintain that my "political 
obligation" consists in opposing the efforts of my own country, in favor 
of a country with which I mny hove no significant relations whatever. 
While we may believe that I hovo u duty to oppose my country, this is 
surely ill-described as my "polltlcul obllgotlon." 
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might hold that mere physical proximity is sufficient to 
make a nonparticularized obligation particular in the 
sense I require. In other words, simply because I am living 
within the domain of just government A, a principle 
which binds us to support just governments binds me to 
government A and to no other just government. This sort 
of argument seems to be lurking behind the presentation 
of many nonparticularized principles (e.g., see my discus­
sion of Rawls's "Natural Duty of Justice" in Chapter VI). 
But why should we accept this argument? Living in the 
domain of government A certainly makes it easier for me 
to support government A than to support any other just 
government; but it is not obvious that this should affect 
the scope of the moral requirement to support just gov­
ernments. If we allowed such a move, it would follow that 
when I go to live for a month with my friends in the do­
main of just government B, all of my political obligations 
would transfer automatically to government B, regardless 
of whether I have any other significant relations with that 
government. But this seems wildly implausible, unless 
we believe that my residence in this domain in itself es­
tablishes for me an obligation to support government B (as 
it would, say, using the Lockean conception of "tacit con­
sent through residence"). I hope to show that such beliefs 
are unfounded. Here, however, the point to note is that 
even if my residence in the domain of just government B 
were morally significant in this way, the moral bond gEm­
erated would be a new "particularlz(~d" bemd, quite unre­
lated to any duty or obligation I might IUlve tC) itlUppOl't just 
governments. We cannot, then, accept th~J suggestion that 
mere physical proximity "particularizes" the sorts of 
moral bonds we have been considering. Such an argu­
ment breaks down the relationship we want between 
political obligation and citizenship. Only if we are willing 
to accept that our political obligations can transfer from 
government to government as we travel the world, will 
this suggestion seem even prima facie attractive. But even 
if we are willing to accept such a consequence, it would 
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, seem to be residence itself, and not the quality (e.g., the 
justice) of the governments involved, which grounds the 
moral bonds in question. Most of us do not, of course, re­
gard mere residence as significant in this way, for we do 
not believe the political obligations of citizens to be iden­
tical to the obligations of visiting aliens.h 

I stand firm, then, in requiring "particularity" in an­
swers to questions about political obligation. The sorts of 
principles of obligation in which we will be interested 
will for that reason characteristically mention special re­
lationships with the state into which an individual can 
enter (e.g., by promising, consenting, accepting or receiv­
ing benefits, etc.). It is these special relationships which 
bind the individual to one particular set of political in­
stitutions, political community, etc. While particularized 
principles of' this sort do leave open the possibility of 
conflicting obligl:ltions (e.g., when an individual contracts 
with two dif'feront governments), each of these obligations 
still binds the individual to only one state. The proper re­
lationship betwoflll the political obligation and citizen­
ship is thus pnll'l€H'V(ld. But it is not preserved in the case 
of' a nonpm'tk:ulnl'iz{ld bond which ties us to more than 
one govoulnumt. Tho pUl'ticularity requirement, as I have 
stated it, is sot out nowhere in the literature with which I 
am familiar; hut in thoil' concern with "special relation­
ships" between citizen and state, the classical works in 

h This again seems clearest in the event of war, where visiting aliens 
are not supposed by anyone to be bound to participate in the country's 
military efforts. In fact, this intuition is given voice in the principle of 
international law which specifies that aliens have no specifically "polit­
ical" duties toward their host countries, but are bound only to conform 
to the "social order" of those countries. See Michael Walzer's discussion 
in Obligations: Essays on Disobedience, War, and Citizenship, Simon 
and Schuster, 1971, p. 103. A. C. Ewing makes a similar point: "that we 
have some special obligation to our country is a view not confined to 
rabid nationalists but almost universally held. This appears particularly 
clearly in the case of war" (The Individual, the Btute, und World Gov­
ernment, Macmillan, 1947, p. 2'1a). 
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political theory nearly all display a concern to meet some 
(unstated) requirement of particularity. 

3. Though I want to require particularity, I want to deny 
the need for two other limits which are often laid down 
for a theory of political obligation. The first of these is the 
r~quirement of singularity in ground. Essentially this is 
the requirement that there be one and only one ground of 
political obligation. Perhaps the consent theorists have 
be'Bn more guilty of this mistake than anyone else (al­
though they have, at least, allowed various kinds of 
consent as possible grounds), But other sorts of political \ 
philosophers have narrowed their sights in a similar fash­
ion.@That this is a mistake is, I assume, fairly obvious; i:I. 

presumption in favor of singularity seems, in the absence 
of special argument, unwarranted. We might note in this 
context that even the first recorded argument for political 
obligation, that of Socrates in Plato's Grito, suggested at 
least three distinct grounds of political obligation (that 
the state was a good state and was thus owed obedience, 
that the state was a benefactor to be repaid, and that Soc­
rates had tacitly consented to the state's authority over 
him and so become bound).3 

4. A more frequently made mistake is that of demanding 
the "universality" of political obligations over some range 
of persons (e.g., over all men, over all citizens of a particu­
lar state, etc.). It is often assumed that if we cannot give an 
account of political obligation whIch shows thllt everyone 
in, e.g., a particular state is bound, then We mumot give an 
account of political obligation which flpJll1es to Ilnyone in 
that state. John Ladd, for instance, insists that political ob­
ligation must be a single "universal motHl requirement 
binding on everyone in the society";4 this specification 
combines both the demand for singularity in ground and 
the demand for universality (and is, as a result, "doubly 
damned" in my view). 

More frequently, of course, political philosophers have 
required only "universality," not combining this with the 



36 II. POLITICAL OBLIGATION 

demand for "singularity in ground." There are many con­
temporary examples of such a requirement,S but perhaps 
Joseph Tussman's efforts to "obligate" the entire body 
politic is the best example in recent years of tailoring a 
theory of political obligation to meet this confused re­
quirement. 6 The demand common to these writers is that 
political obligation be what M.B.E. Smith has called a 
"generic obligation";i the obligation is supposed to be one 
which all citizens, or else all citizens in some particular 
state, owe to their government. If the obligation is not 
"generic" in this sense, then it must be a fiction. 

I suggest that this "all-or-nothing" attitude is confused 
primarily because I can see no obvious objections to a 
theory which allows that some people have political obli­
gations while others, and even others in the same state, do 
not. A theory of political obligation ought to tell us what 
class of people are bound to their governments, and why; 
if it tells LlS that only certain people are so bound, people 
who have, say, performed some special act, the theory is 
not obviously dC1fective because it tells us this. Now we 
might, of courSH, bHlieve that no government is legitimate 
to which ()V{lI'Y ciUzen is not obligated, and that no citizen 
can be obligated to an illegitimate government. The de­
mand for "universality" within good governments might 

i M.B.E. Smith, "Is There H Pl'ima Facie Obligation to Obey the Law?", 
Yale Law Journal 82 (197:i). Smith calls "generic" an obligation shared 
by all persons who meet a certain description. Apparently, he realizes 
that any obligation is "generic" on this definition, but finds the distinc­
tion useful in spite of this. The real force of the distinction, I think, is 
supposed to be that a "generic obligation" is one necessarily shared by 
all members of some group (more thun one person), that group not being 
defined by reference to some acknowledged principle of obligation (e.g., 
the group of people who have mude binding promises would not be the 
right sort of group). Examples of generic obligations might be the obliga­
tions parents have to care for thoir children, or doctors to care for their 
patients, or politicians to act in tho interest of their constituents or coun­
tries. If there are such obligations, none of the relevant groups is defined 
in reference to the principle of obligation under which the group mem­
bers are bound. Smith does not say that this is what he means by 
"generic obligation," but it i~, I think, u useful concopt only if so defined. 
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then be understandable, for if even one citizen were not 
politically bound, the government would be illegitimate 
and hence no one would be so bound. But the belief on 
which this supposed need for the universality require­
II\ent is based is false.? It might also be disquieting if, in a 
case where only some citizens of a particular state were 
politically bound, we were forced to conclude from this 
that the government could only justifiably coerce a certain 
segment of the people living within its domain. But in the 
first place, it is not obvious that such a conclusion fol­
lows. Second, however, the fact that such a conclusion 
would be disturbing is not obviously a good reason for re­
jecting the theory that leads us to it. In the absence of ar­
gument, then, I will not presume the need for "universali­
ty." Finally, a good practical reason for not demanding 
universality is that with this demand in mind, the theorist 
too easily finds grounds of obligation where there are 
none, believing that he must account for everyone or de­
spair of accounting for anyone. The notorious Lockean 
"tacit consent" which consists only in residence, and the 
"child's obligations" of Tussman's uneducated citizens 
are cases in point. 

Let me summarize the results of this section briefly. 
First, in asking for an account of political obligation, we 
are not asking for an account of what individuals ought to 
do, all things considered, within their communities. Nor 
are we asking only about the moral bonds thes(~ individ­
uals may have which are best described HS "obligations"; 
"duties" may figure in our discussion Hs well. S{~(:ond, we 
are interested only in those moral bonds which bind 
individuals to particular political communiti(1S or gov­
ernments, as opposed to "types" of communities or gov­
ernments. Finally, we are interested not in choosing a 
single ground of obligation or duty, or one which applies 
to all members of a given group, but rather in describing 
all moral requirements which bind citizens to their politi­
cal communities. I hope that by setting out these guide­
lines I will have sufficiently alerted the reader to the fact 
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that I am dealing in this essay with a very special sense of 
"political obligation," one which I do not claim to be 
widely accepted by political philosophers. What I do 
claim for the notion of political obligation described in 
this section is that it captures the spirit of the classical 
treatises on political obligation and takes seriously the 
idea that political obligation is a special kind of obliga­
tion. 

l1.U. Political Obligation and Political Language 

I havo suggested that we should not simply presume 
that eithet' (WOl'yone or no one in a state has political obli­
gations. But it is certainly true that, on a purely intuitive 
level, we do boli<we that at least most citizens are in some 
way bound to support and comply with their political au­
thorities (at least in reasonably just states). If we cannot, 
then, develop tl phmsible account of political obligation 
which is at h}ast l'oasonably general in its application, we 
must pr()sumubly druw one of three conclusions. Either: 1) 
substantive mONd tl88umptions on this subject have been 
mistllken (boluS U pI'(Jduct, say, of early political inculca­
tion), 2) our e~anlimlt1on of the possibilities was incom­
plete, or 3) our basic conception of our project was in er­
ror. I want briefly to consider this last conclusion. 

It has at various times, at least in this century, been 
fashionable on several fronts to suggest that when we ask 
whether or why people are obligated to obey the law or 
support legitimate governments, we are in some basic 
way showing our misunderstanding of political life or 
political concepts. One such front stems from the neo­
Hegelian political theory of T. H. Green, as developed in 
his well-known Lectures 011 the Principles of Political Ob­
ligation. 8 Green, of course, approached the problem of 
political obligation in a very different way than I shall in 
this essay, and it would not pay us, I believe, to try to re­
construct and criticize the arguments; I instead direct the 
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reader to H. A. Prichard's sometimes illuminating essay 
on Green's Lectures. 9 On another related front, various 
charges have been made that traditional approaches to 
political obligation tend to "moralize" politics in an ob­
jectionable way.lO But a more interesting argument, one 
that I will deal with in some detail, stems from what 
might be called the "linguistic front"; it has been de­
fended by Hanna Pitkin in her paper "Obligation and 
Consent," and in the works of several other writers on the 
subject. 11 

This argument is supposed to show us that questions 
like "Why are we obligated to obey the government (the 
law, political authorities, etc.)?" are symptomatic of a 
"conceptual confusion." Terms like "authority," "law," 
and "government" are grammatically or conceptually tied 
to "obligation," in the same way that "promise" is. 12 It 
simply follows from our calling something a "legitimate 
government" that we have an obligation to obey and sup­
port it. As Pitkin puts it: 

Now the same line of reasoning can be applied to 
the question "why does even a legitimate govern­
ment, a valid law, a genuine authority ever obligate 
me to obey?" As with promises ... we may say that 
this is what "legitimate government," "valid law," 
"genuine authority" mean. It is part of the concept, 
the meaning of "authority," that those subject to it are 
required to obey, that it has a right t.o c{)mnumd. It is 
part of the concept, the meaning of "hlW," that those 
to whom it is applicable are oblig{\ted to obey it. As 
with promises, so with authority, government, and 
law: there is a prima facie obligation involved in 
each, and normally you must perform it.13 

We are given three expressions here, each of which is 
supposed to "involve" conceptually an obligation to 
obey: "valid law," "genuine authority," "legitimate gov­
ernment." We may, I think, dispose of the first suggestion 
fairly quickly; for certainly we do not normally mean by 
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"valid law" a "law which we have an obligation to obey," 
nor is any such obligation implied in calling a law valid. 
In calling a law valid, we normally mean only that it 
originated at an appropriate law-giving source. And while 
we might, if we were natural law theorists, insist that only 
good laws which we are obligated to obey are valid laws, 
or that only laws created by, e.g., a representative body are 
valid, these are specialized, theory-dependent senses of 
"valid law." Pitkin gives us no reason to suppose that one 
of these special senses is what she has in mind. If it is not, 
then we can perhaps attribute her claim to a confusion be­
tween "legal obligations" (which are tied to "valid law" 
in the way she suggests) and the "obligation to obey the 
law" (which is not). But only the latter, of course, would 
serve Pitkin's purposes here. I have dealt with this confu­
sion already (in I.iii), so we need not belabor the point 
here. 

"Genuine authority" and "legitimate government" are 
somewhat more difficult to deal with, simply because they 
are more obscure expressions than "valid law." But since 
I suspect that Pitkin means by "valid law" precisely "law 
originating [rOll) a legitimate government with genuine 
authority," We will probably be aided in understanding 
her claims concerning the expression "valid law" by 
analyzing her claim that the expressions "legitimate gov­
ernment" and "genuine authority" are conceptually tied 
to the obligation to obey. Now, an obvious sort of reply to 
this claim is to point out that by "legitimate government," 
for instance, we may mean many very different things. 
Sometimes in calling a government legitimate we mean 
that it has acquired its political power in the proper way 
(e.g., by free election rather than by military overthrow or 
conquest), regardless of the quality of the government. 
Sometimes we call a government legitimate if it is a ,good 
government, regardless of how it obtained its power; thus, 
we may hold that a government is legitimate if and only if 
it serves the interests of its citizens, does so fairly and in 
accordance with their wishes, remains open to change, 
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etc. (all within reasonable limits). In a different sort of 
context, such as an international one, we may call a gov­
ernment legitimate if it is recognized as legitimate by 
other governments, or if it exercises effective control over 
a certain population. And just as often as any of these, 
We will mean by "legitimate government" a government 
which meets some combination of these various pur­
ported criteria. 

So it clearly will not do to tell us simply that part of the 
meaning of "legitimate government" is "government we 
are obligated to obey." But suppose we allow that by 
"legitimate government" Pitkin means a government 
which satisfies all of these conditions for legitimacy. Will 
it then be true that the existence of a legitimate govern­
ment "entails" the existence of an obligation to obey it, as 
Pitkin claims? Surely, even in that case, there will be 
something more to consider; for Pitkin does not want to 
suggest that everyone everywhere has an obligation to 
obey this legitimate government (and on this point, re­
member our discussion of the "particularity requirement" 
in II.i). The conclusion that Pitkin seems to want is that 
from the existence of a legitimate government it follows 
that all those persons over whom that government has 
"genuine authority" are obligated to obey it. So now we 
have arrived at still another obscure expression in need of 
analysis. 

And clearly, there are as many IHms(~s of "having au­
thority" as there were of "legitimtlcy." But let us agtlin ex­
amine the sense most favorable to Pitkin's lu'gument. We 
will disregard the so-called "de facto" notions of tluthor­
ity, and "conventional authority," sincl(1 it is clearly 
doubtful that any obligations follow from these sorts of 
authority.14 The government's claims to authority, the 
claims it makes which are recognized by other govern­
ments, and the government's actual power to coerce all 
seem quite insufficient to establish any conclusions con­
cerning a citizen's obligation to obey. We should consider 
instead some "de jure" notion of authority which involves 



42 II. POLITICAL OBLIGATION 

having a right to command and be obeyed. Is it true, then, 
that "legitimate government" means, at least in part, 
"government which all persons over whom the govern­
ment has genuine (de jure) authority are obligated to 
obey"? 

If we granted Pitkin this point, what would we have 
granted? Surely we would still want to ask how and over 
whom a government comes to have this sort of authority. 
And if we explain, as seems natural, that this authority is 
goUen by being granted by citizens, say, or by the gov­
ernment's having extended certain benefits to its citizens, 
we have come not just to an explanation of this political 
authority, but to a ground of the political obligation in 
question. And for that reason, it no longer looks as if we 
are confused when we ask "Why are we obligated to obey 
this legitimate government with genuine authority?" The 
answer to the question is not "because that's what 'legiti­
mate government with genuine authority' means." There 
is a simple answer, and it refers to the ground of the obli­
gation in question-for example, "you are obligated 1;>e­
cause yOU'Vt1 done X," where 'X' may be "accepted certain 
benetlts," or "contracted with the government," etc. 
When we ask WlUlt Pi.tkin takes to be the confused ques­
tion, we arc~ asking for the ground of our political obliga­
tion; and this is symptumatic of no conceptual difficulties. 

A parallel example may help to make my point 
clearer. IS Let us suppose, as seems likely, that it is ana­
lytic that magnets attract iron, that "object which attracts 
iron" is at least part of the meaning of "magnet." Still, the 
question "Why do magnets attract iron?" is not a con­
fused question, or one to which we would answer "be­
cause that's what 'magnet' means." Rather, it is a question 
which asks for an explanation of a magnet's attraction for 
iron, and this explanation is by no means required only by 
the confused or weak of mind. Similarly, even if Pitkin is 
right that "we are obligated to obey legitimate govern­
ments with genuine authority" is analytic, it does not fol­
low that in asking why this is SO we are betraying our con-
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fusion about political concepts. For once again we are not 
asking to be reminded of meanings; instead, we are asking 
for an explanation, in the form of the ground of this obli­
gation. 

But it might be objected that Pitkin's point goes much 
deeper than I have made it seem. For in talking of legiti­
macy and authority, Pitkin (with most of the others who 
present such arguments) has really been trying to focus 
our attention on the moral quality of governments, and 
the role that this quality plays in the generation of politi­
cal obligations. The point is not just that certain tradi­
tional questions about political obligation are confused, 
but that traditional political theorists tend to look to the 
wrong sorts of things in trying to understand political ob­
ligation. They tend to look at specific acts that individuals 
perform, at benefits they receive, and, in general, at indi­
viduals' political lives. But this is to get started on the 
wrong foot; the political theorist ought to look instead, the 
argument goes, to the quality of the government in ques­
tion. For from the fact that a government is a good one (in 
various ways), political obligations follow for citizens liv­
ing under it, quite independent of their individual his­
tories. A good government is simply one which we have 
an obligation to obey, regardless of our individual his­
tories. And while this may not be an analytic truth, as Pit­
kin wants it to be, it has not btHm shown to be false. 

Now there are several difficulties with this line of aru 

gument. First, there are difficulti.es whlc:h t'fwolvo around 
the "particularity requirement" spec:ifif)d in H.ii. We do 
not want an account of political obligation which binds us 
to all good governments equally. But whon we try to "par­
ticularize" this obligation in the right way, new difficul­
ties emerge. For such a particularization requires us to say 
that we have an obligation to support and obey a good 
government only if, say, we live within its domain, or if it 
"applies" to us.16 

But beyond these considerations, there are other obsta­
cles to the view under examination, i.e., the view that we 
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ought to focus on the quality of government rather than on 
individuals' political histories in analyzing political obli­
gation. Specifically, it seems to me odd to suggest that we 
can locate and discuss something called "the quality of 
the government" which is completely divorced from the 
actual effects of government action on individual citizens, 
and then argue from this "quality" to the obligations 
those citizens have to obey the government. The only sort 
of "quality of government" that seems relevant here is the 
quality that is transmitted to actual persons. Thus, good 
governments are those which, among other things, extend 
the benefits of government in large doses to those living 
under them. There is a sense, then, in which we must refer 
to individual histories in order to determine the quality of 
government. It becomes paradoxical, therefore, to demand 
that we look to the quality of the government rather than 
to individual histories. 

But it might be replied that we are taking the demand 
too literally. Really what the demand boils down to is 
that. for tnstnnCE), in the case of a particular citizen within 
a stato with n gc)()d government who does not, e.g., receive 
any of tbt:) bmH:lfHs of government, we should look first to 
the fact thnt he livos under a good government. Rather 
than saying "thoro is nothing in his individual political 
history which binds him," we should say "he lives under 
a good government, so he is bound." But certainly this is a 
very peculiar and apparently unwarranted claim. The 
claim that a man who has neither given his consent to nor 
received benefits from a government may be bound to it 
nonetheless by the unhappy accident of living within its 
recognized domain, certainly requires a good deal of ar­
gument to support it. 

I think, then, that there are strong reasons for rejecting 
this whole suggested way of approaching the problem of 
political obligation. In what follows, I will utilize the 
more traditional approach. concentrating on individuals' 
political histories and analyzing their obligations in terms 
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of acts performed, benefits received, etc. The considera­
tions raised in this chapter seem to me to show this sort of 
approach to be the correct one. 

What I have called the traditional approach is com­
monly characterized as deontological and "backward 
looking." It finds the grounds of obligations in past (or 
continuing) performances or events, such as consenting 
or benefaction. By contrast, utilitarianism (and similar 
teleological theories) are often described as "forward 
looking." We can, very loosely, class as utilitarian any 
theory which holds that the only acts (or kinds of acts) 
which are morally right are those which promote (or tend 
to promote) "social utility" or "the general happiness." 
(At least since Sidgwick it has been common to substitute 
"maximize" for "promote" in this rough definition.) In­
sofar as we have obligations on a simple utilitarian theory, 
then, these are grounded not in past performances or 
events, but in the probable future consequences of our ac­
tions. The determination of our moral bonds is thus "for­
ward looking" (though this is only obviously true of some 
forms of utilitarianism). Because a utilitarian approach to 
the problem of political obligation contrasts in this way 
with the traditional approach, it is important to evaluate 
utilitarianism's account before proceeding. 

rUii. Utilitarianism and Political ObligCltion 

Utilitarianism continues to survive os an attl'ontive 
and widely supported moral theory, despite constant as­
sault by devoted deontologists. Even thos(J who advocate 
competing theories acknowledge, by their arguments, that 
utilitarianism is an option still to be taken seriously. In 
the face of justified suspicions about the authority of the 
"Morality of Common Sense" (to use Sidgwick's phrase), 
"standard" counterexamples to utilitarianism seem less 
than overwhelming. As a result, any serious approach to 
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the problem of political obligation must consider the pos­
sibility of giving a utilitarian account of our political 
bonds. 

My object, in the very brief discussion of utilitarianism 
to follow, will not be to weigh the merits of that theory as 
a whole; I will not ask whether the principle of utility is a 
(or the) valid moral principle. Instead, I will ask only 
whether utilitarianism, in its plausible form(s), could 
yield an account of political obligation of the sort we 
want. To answer this question, one need not decide the 
broader and more difficult issue. And because I hope to 
show that utilitarianism cannot provide an account of 
political obligation (in the strict sense of the phrase, 
specified above), we should be able to avoid the general 
problem of justification altogether at this point. I want to 
stress here that my criticism of possible (and attempted) 
utilitarian f1CCOlluts of political obligation is not to be 
taken as u criticism of utilitarianism. If there were no 
widospf'ond political obligations, utilitarianism could not 
be faultnd for Its Inability to account for such obligations; 
and w(') havll not y(~1 decided that all, most, or any of us 
hHw) poliUcHI obligntions. Whether the argument of this 
soctlon glvtJS us reason to reject utilitarianism, then, must 
df)poud on thEl ultlmnlH outcome of our investigation. My 
procedure will bo similar in the chapters which follow: I 
will try first to put tho principles in question in their'most 
defensible forms, asking whother, so understood, they can 
provide an account of political obligation. Only after 
doing so will I consider, whore necessary, broader ques­
tions of justification. 

Examples of utiliturian f1ccounts of political obligation 
are not easy to find uinong the Writings of the classical 
utilitarians. Hume, of CCHlrso, sketched a (broadly) utilitar­
ian theory of allegiance in both A Treatise of Human Na­
ture (Book III, Part Il) Hnd his essay "Of the Original Con­
tract." Neither Bentham nor Mill, however, followed with 
an improved or more oxplicit account, and neither dem-
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onstrated any concern over possible difficulties witb 
Hume's style of argument. Bentbam did little more than 
rephrase Hume's argumentsY Mill claimed tbat a man 
could be rightfully compelled "to bear his fair share in tbe 
common defense, or in any otber joint work necessary to 
tbe interest of tbe society of which he enjoys the protec­
tion";18 but there is little by way of an explicit defense of 
tbis claim to be found in Mill. Even Sidgwick, the most 
thorough of tbe classical utilitarians, has little that is 
helpful to say on the problem. 19 

One might regard tbe silence of these utilitarian authors 
on the problem of political obligation as surprising, given 
tbe tradition of English moral philosophy witbin which 
tbey developed. On the otber hand, this would be to ig­
nore several obvious considerations. Fir~t, Hume was 
widely regarded as having disposed of consent and con­
tract theories, making concern about such theories un­
necessary. But second, there was, I tbink, among utilitar­
ians a feeling that tbe simplicity of tbeir theory made it 
unnecessary to say very much about tbe problem of politi­
cal obligation. Bentbam, for instance, wrote tbat each sub­
ject "should obey, in short, so long as tbe probable mis­
chiefs of obedience are less than tbe probable mischiefs of 
resistance: ... it is their duty to obey just so long as it is 
their interest, and no 10nger."2o This was the end of the 
matter, all tbat needed to be said. The principle of utility 
was used to test each individual act of obedience accord­
ing to its expected consequences, and since expected con­
sequences of obedience varied from Case to Case, there 
was no need for any more general account of political 
obligation. 

Now, tbe approach suggested by Bentham's remarks is, 
in the jargon of recent moral philosophy, act-utilitarian. 
(Let us understand by act-utilitarianism the theory that an 
act is right if and only if it produces at least as much total 
happiness as any alternative open to the agent.) This ap­
proach is (at least often) taken by Mill and Sidgwick as 
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wellJ And a standard complaint about act-utilitarianism 
has been that it cannot offer a full or satisfactory account 
of rights and obligations. If, then, these utilitarians had 
little to say on the problem of political obligation, this 
might well be the result of their supporting a moral theory 
incapable of providing a full account of political obliga­
tion (of the sort we seek). 

Bentham's approach to problems of political obedience 
fails in obvious ways to yield an account of political obli­
gation. Act.-utilitarian calculations, as Bentham suggests, 
may lead us to conclude that we ought to obey, but they 
may lead us as well to conclude that we ought to disobey 
on some other occasion (or perhaps support the political 
institutions of some other countries). Insofar as the condi­
tions influencing the results of these calculations are by 
no means constant, we can derive from the simple act­
utilitarian approach no moral requirement to support and 
comply with the political institutions of one's country of 
residence. Th(lro w.ill be no particularized political bonds 
on this model: ut best, it seems, obligations will be to 
comply whfm doing so is optimific. The act-utilitarian 
might, of' C(llU'St1, defend supporting and complying with 
our politicml institutions as a useful rule of thumb, based 
on past e.xpoI'itlIlce ()f' the consequences of obedience and 
disobedience. Disobedience, he might argue, routinely 
has worse consequences than obedience; so where time is 
short and calculations are complicated, we ought to sim­
ply follow our rule of thumb and obey. But the act-utilitar­
ian has not, of course, provided an account of political 
obligation by making this move. Where the general hap­
piness can obviously be served by disregarding the rule of' 

j I do not, of course, want to cluim that Miil and Sidgwick (or even 
Bentham, for that matter) wero consistent act-utilitarians; both obviously 
complicated the simple act-utilitarian theory considerably, in ways 
which were not, I think, particularly systematic. But Bentham, Mill, and 
Sidgwick all suggest act-utlllturinn accounts in their primary formula­
tions of the principle of utility. (While Benthnm and Mill both talk of 
"tendencies" in their versions of the principle, this should not be taken 
to signal rule-utilitarian intontlons In oitho!' case.) 
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thumb, we must do so, for the rule has no prescriptive 
force independent of the principle of utility.21 

The problems here are, of course, familiar ones to any 
student of utilitarianism. There is the initial difficulty 
that, as a "one principle" theory of moral rightness, act­
utilitarianism appears to be unable to provide any account 
of obligation at all. Attempts to include secondary princi­
ples of obligation under the principle of utility seem to 
either reduce them to mere rules of thumb or incorporate 
elements of a rule-utilitarian theory. Mill's discussion of 
secondary principles in Chapter 2 of Utilitarianism illus­
trates the difficulty. Equally familiar problems for act­
utilitarianism have been thought to arise from its apparent 
inability to account for the stringency of obligations (as 
Ross and other intuitionists insisted). Obligations do not 
seem to give way in the face of very slight possible utility' 
gains, yet act-utilitarianism seems committed to such a 
consequence. The fact that breaking my promise would 
produce slightly more utility than keeping it is insuffi­
cient to warrant breaking the promise; and similar exam­
ples can be imagined for other types of obligations. 

The literature on these problems is extensive, and I 
cannot here attend to each point with the care it deserves. 
What I will do instead is to comment briefly on a recent 
act-utilitarian discussion of political obligation, one 
intended to answer the common objections to act­
utilitarianism suggested above. Rolf Sartorius. in the most 
convincing recent defense of' the act-utilitarian th(~ory, 
has argued that act-utilitarianism can in fact avoid the 
standard charge that "secondary principles of' obligation" 
must on that theory reduce to mere rules of' thumb. 22 Sar­
torius's basic argument can be briefly (and, I hope, not un­
fairly) recounted as follows: a typical problem that a soci­
ety of act-utilitarians would face would be a case in which 
they knew, as a reliable rule of thumb, that a certain kind 
of conduct normally led to a maximization of social utility 
(in some specified set of circumstances). while knowing 
as well that it would be undesirable to have each person 
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acting on his determination of exceptions to the rule (be­
cause of the difficulty of such calculations, attempts to de­
termine exceptions to the rule of thumb would lead more 
often than not to mistakes). It is, Sartorius argues, per­
fectly consistent for an act-utilitarian in such a case to par­
ticipate in elevating the rule of thumb to the status of a 
norm, backed by sanctions. The sanctions applicable for 
disobedience to the rule will then restructure the calcula­
tions an act-utilitarian will make regarding the conduct in 
question, leading him to obey the rule (on act-utilitarian 
grounds) where he might not otherwise have done so. 
Both the creation of the norm and obedience to it will be 
justifiable to an act-utilitarian, with the end result that the 
frequent mistakes in calculation will be eliminated for an 
overall utility gain. Further, once such norms are ac­
cepted as conventions within the society, others will form 
legitimate expectations based on the norms, providing an 
act-utilitarian with further reasons for conforming his be­
havior to the norms. As a result, the norms come to have 
for him a much firmer status than mere rules of thumb. 
Now i.t Is Sartorius's contention that (most) conventional 
rules of obligation satisfy the conditions mentioned 
abovt~, and consequently that these rules can be supported 
more fully them mere rules of thumb by a consistent act­
utilitarian. Speciflcally, the act-utilitarian can support 
and conform his b~JtulVior to rules which prohibit a direct 
appeal to act-utilitarian calculations in determining al­
lowable exceptions (e.g., the rule to keep promises). 

How does this argument affect the act-utilitarian's ac­
count of political obligation'l The argument must be, as it 
appears to be in Sartorius's discussion,23 that the rule 
which requires support £md compliance with the political 
institutions of one's country (and bars appeals to the util­
ity of noncompliance) could be consistently supported by 
an act-utilitarian, so long as a system of expectations is 
based on the rule or social sanctions are attached to it, 
thus altering the utility of supporting it. Does this, if true, 
mean that the act-utilitarian can in fact provide an ac-
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count of political obligation of the sort we want? I do not 
think that it does. There are, first, serious difficulties with 
Sartorius's general claim to have presented an account of 
rights and obligations which squares with our ordinary 
notions.24 As far as specifically political obligations are 
concerned, we must remember that only in one limited 
sense can Sartorius's useful rules be "adopted" by act­
utilitarians; while the act of adopting the rule may be one 
an act-utilitarian should perform, this "adoption" does 
not confer on the rules (or norms) any new prescriptive 
force. It merely alters the consequences of disobedience in 
such a way as to place heavier weight on the side of 
obedience, because expectations tend to conform to these 
rules and frustrations (plus the employment of social 
sanctions) tend to accompany disobedience. The exist­
ence of the rule, then, will give act-utilitarians a reason for 
obeying it, in the limited sense that it becomes reasonable 
to assume that expectations of others may be frustrated by 
disobedience. But this reasonable assumption is not 
necessarily borne out in particular cases; where it is not, 
and where social sanctions are ineffective, the "obliga­
tion" to obey the rule can be seen not to constitute a firm 
bond of the sort we want. Where the rule in question is 
that of supporting and complying with political institu­
tions, the act-utilitarian view will not provide a moral 
bond which could be associated with, for instance, the 
idea of citizenship. This will be true even where the con­
ditions for political community are ideal. Agnln, we nre 
led to conclude that while, the act-utilitnrinn cnn offer a 
theory of moral rightness of considerable plausibility, in­
termediate principles of obligation of tho standard sort 
must escape him. 

If this is correct, an account of political obligation (in 
our strict sense of the term) will not be forthcoming from 
the act-utilitarian camp, however the theory is elaborated. 
Again, I must stress that this should not necessarily be 
taken as a criticism of act-utilitarianism. Indeed, I have 
considered only the act-utilitarian theory to this point be-
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cause I regard it as the only form of utilitarianism that can 
be given a reasonable defense. The work of Lyons, Smart .. 
and others seems to me thoroughly persuasive in its rejec­
tion of the various forms of rule-utilitarianism (and utili­
tarian generalization).25 As these authors (and others) 
have suggested, one committed to maximizing social util­
ity could not consistently act on the kinds of rules sanc­
tioned by rule-utilitarianism. While the rule-utilitarian's 
principles of obligation will have the kind of force we 
want in providing an account of political obligation, these 
principles will not be capable of a utilitarian defense. And 
these principles will be, at any rate, just the kinds of prin­
ciples we will examine carefully in the remainder of this 
essay (at least, if rule-utilitarians are to be believed when 
they claim that their theory yields principles which match 
those characterizing our considered moral beliefs). I will 
not, then, make a special effort here to examine the possi­
bility of' constructing a rule-utilitarian account of political 
obligation. 26 The conclusion to which we are pushed, on 
the basis of Ihe considerations presented in this section, 
is, r beU(w~), t.hut the kind of account of political obligation 
we al'f) sewklng is not available to the utilitarian. 

r havo nfJ!. y{~t commented on Hume's utilitarian theory 
of allf)giance. B!;)(JI:HlSe it is easily the best known presenta­
tion of its kind, I hope that these few remarks will not 
seem out of placo h~ro. Unfortunately, Hume's theory of 
allegiance is just ono portion of his more general account 
of the "artificial virtues" (those virtues which produce in 
us pleasure or approbation not "naturally" or directly, but 
only by means of some "artifice or contrivance"). And 
Hume is not at all clear abfJut his "utilitarian" defense of 
these virtues. Bentham, as we have seen, seems to have 
read Hume's discussion of' the artificial virtues as essen­
tially act-utilitarian in character. On this reading, one's 
"duty of allegiance" would require obedience only in 
those cases where oboying would produce more total 
happiness than disoboying. Such an interpretation of 
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Hume is, at least on the surface, unpromising. For a point 
which Hume appears to stress repeatedly is that while any 
particular "naturally virtuous" act (or character trait) is 
useful (or agreeable), particular "artificially virtuous" acts 
need not be useful; the usefulness of artificially virtuous 
acts lies in the general performance of such acts. This 
seems to point to an "indirect" or rule-utilitarian ap­
proach to the artificial virtues, one on which we might be 
bound to perform particular acts which were not useful 
(or utility maximizing). 

Accordingly, many more recent interpretations of 
Hume have denied the simple act-utilitarian reading 
which I have attributed to Bentham. Jonathan Harrison, 
for instance, has found in Hume's work the spirit of a 
"utilitarian generalizer"; the reason we should be artifi­
cially virtuous is that the general practice of such virtuous 
behavior would have very good consequences (though 
particular virtuous acts might not).27 Similarly, John 
Rawls gives Hume credit for insights which might back a 
limited form of "conventional rule utilitarianism."28 

None of the recent "indirect" utilitarian interpretations 
is, I think, correct. Bentham saw more clearly into Hume's 
strategy than a casual consideration of his interpretation 
might indicate. Hume's point about artificial virtues is not 
(as it first appears) that particular virtuous acts may not in 
fact be useful; it is rather only that they may not be useful 
in any immediately obvious fashion. The connection be­
tween justice (or allegiance) and utility is an rllways direct 
but often subtle connection, as many pllSSll8es in the 
Treatise (and elsewhere) suggest.29 Admittedly, only an 
exaggerated sense of the disutility involved in individual 
violations of these fundamental rules of justice and al­
legiance could produce an overall position like Hume's. 
Nonetheless, it is, I think, quite clearly the view Hume 
advanced. Hume's position on the problem of political ob­
ligation, consequently, differs from Bentham's only in 
Hume's very conservative assumption that the disutilities 
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of disobedience in particular cases are great enough to 
justify disobedience in only the most extreme political 
nightmares. For instance, Bume observes: 

We ought always to weigh the advantages which we 
reap from authority against the disadvantages; and by 
this means we shall become more scrupulous of put­
ting in practice the doctrine of resistance. The com­
mon rule requires submission; and it is only in cases 
of' grievous tyranny and oppression that the excep­
tion can take place.30 

This is, in my view, no more than the "rule of thumb" 
modification of' the simple Benthamic view, an option we 
discussed earlier. If I am right in this, Bume's utilitarian 
theory of' allegiance will not, as we have seen in Ben­
tham's case, be an account of political obligation of the 
kind we sf}ek. Whether this constitutes a defect in Bume's 
position, howfJvot'. remains to be determined. 

IUv, ThEl St(mdards of Success 

My disoul4ll!icm in II.i and II.ii was designed to clarify 
the object £md the limIts of my inquiry, and to justify the 
strategy I have choaen, And this, as I suggested earlier, is 
no insignificant task: t.he enormous variety of conceptions 
of "the problem of political obligation" displayed in the 
literature suggests that such preliminaries are imperative. 
I am, of course, aware that my approach is a somewhat 
unorthodox one, especially as far as the "particularity 
requirement" is concerned. This requirement rules out a 
large number of widely supported answers to questions 
about political obligation. In addition, I have not accepted 
answers which treat these questions as questions about 
"political language." 

I am left only with a number of answers which fall 
squarely within the mainstream of liberal political theory. 
I will examine what I take to be the four most plausible 
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answers in that tradition: consent theory, the principle of 
fair play, John Rawls's "Natural Duty of Justice," and 
principles of gratitude or repayment. Chapters III and IV 
will be devoted to the consent tradition and its problems; 
surely this has been, historically at least, the most impor­
tant approach to the problem of political obligation. Be­
cause consent theory relies only on deliberate undertak­
ings as the grounds of political obligation, there is a sense 
(which I will discuss momentarily) in which consent 
theory provides an ideal sort of model for a theory of polit­
ical obligation. 

In Chapters V, VI, and VII, I will discuss the remaining 
three options in turn. In the process, I will show how 
these accounts can be seen to grow out of or develop cer­
tain of the basic intuitions in which consent theory is 
grounded. I will arrive, then, at a conclusion as to whether 
political theory can, within the limits I have specified, 
offer a successful account of our political bonds. There 
will, I think, be three criteria for the "success" of an ac­
count of political obligation. All have been suggested at 
some point in this chapter. Let us say, first, that an ac­
count is "accurate" if it identifies as politically bound 
those individuals falling within the proper scope of the 
principle(s) it utilizes; an "accurate" account uses plausi­
ble principles of duty or obligation in their most defensi­
ble form and applies them correctly. And we will call an 
account "complete" if it identifiHs as bound nll and only 
those who are so bound (regnrdless of its "accuracy"). An 
"accurate" account can fail to be "compIHte" by ignoring 
applicable principles, while a "complete" account can 
fail to be "accurate" by utilizing implausible or in­
adequately developed principles. But a wider criterion of 
success requires that an account be not only accurate and 
complete, but that it be reasonably general in its applica­
tion, that is, that it entail that most (or at least many) citi­
zens in most (or many) states are politically bound. While 
I am not personally dedicated to finding such a general 
account (I would settle for one that is accurate and com-
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plete, no matter how general its application), it is clear 
thatmost of those who have advanced accounts of politi­
cal obligation have regarded generality (or even "univer­
sality," as suggested above in II,i) as the primary criterion 
of success. We can, then, adopt this wider criterion of 
success as a general standard against which to measure 
suggested accounts. Insofar as an account fails this test of 
generality, it fails to fill the role in political theory which 
an account of political obligation has been thought to fill 
by most political theorists. My strategy in the chapters to 
follow will be simple; I will attempt to render accurate the 
accounts being considered, and then ask whether these 
accounts are complete or general in their application. By 
considering the four accounts of political obligation 
which appear to remain as the only plausible candidates, 
and by revising these accounts (where necessary) to make 
them accurate, we should be able to arrive at a complete 
and accurate account of political obligation. Whether 
such an account will be successful in the wider sense re­
mains to b(~ seen. But if it is not, any further attempts at a 
"successful" account appear doomed to failure; for if 
none of the four accounts I will consider succeeds, or if 
they do not somehow succeed jointly, I can see nowhere 
else to turn. 



CHAPTER III 

The Consent Tradition 

III.i. Consent Theory 

Consent theory has provided us with a more intui­
tively appealing account of political obligation than any 
other tradition in modern political theory. At least since 
Locke's impassioned defense of the natural freedom of 
men born into nonnatural states, the doctrine of personal 
consent has dominated both ordinary and philosophical 
thinking on the subject of our political bonds. The heart of 
this doctrine is the claim that no man is obligated to sup­
port or comply with any political power unless he has 
personally consented to its authority over him; the classic 
formulation of the doctrine appears in Locke's Second 
Treatise of Government. There is no denying the attrac­
tiveness of the doctrine of personal consent (and of the 
parallel thesis that no government is legitimate which 
governs without the consent of the governed). It has 
greatly influenced the political institutions of many mod­
ern states and has been a prime factor in the direction 
political theory has taken since HlOO. But neither can we 
ignore the manifold difficulties inherent in a consent 
theory approach to the problem of politIcal obligation, 
which have been well known since Hume's attack on the 
social contractQjThe present chapter and Chapter IV will 
be directed toward a clarification and evaluation of this 
consent theory account of political obligation. 

When I speak of "consent theory," I will mean any 
theory of political obligation which maintains that the 
political obligations of citizens are grounded in their per­
sonal performance of a voluntary act which is the deliber­
ate undertaking of an obligation. Thus, theories which 
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ground political obligations in promises, contracts, or 
express or tacit consent will all count as varieties of "con­
sent theory." In the language of Chapter I, consent theo­
rists are those who regard political obligations as "obliga­
tions of commitment." There are, as I suggested, views 
concerning political authority which are usually (but not 
always) conjoined with a consent theory account of polit­
ical obligation. Most consent theorists also maintained 
that all de jure political authority arises from the same de­
liberate undertaking which generates the political obliga­
tions of each citizen. The community grants the govern­
ment its authority; a government which has not been 
granted authority by the consent or contracts of its citi­
zens cannot be legitimate. I will have more to say about 
this view of governmental legitimacy in VIII.ii. I mention 
it here only because the rise of consent theory in the his­
tory of political thought coincided with the rise of this 
view of political authority and the legitimacy, of govern­
ment. For on the standard consent model, as I noted 
above. the notions of political obligation and political au­
thority were thought to be "correlative," in the sense that 
the undertaking of each political obligation entailed the 
granting of p()l1llcal authority (and vice versa). 

Prior to the rise of consent theory, of course, the stand­
ard views of political authority and political obligation 
were quite different.:.! The doctrine of St. Paul was nearly 
universally accepted, by political theorist and layman 
alike: 

Let every person be subject to the governing au­
thorities. For there is no authority except from God, 
and those that exist have been instituted by God. 
Therefore he who resists the authorities resists what 
God has appointed, and those who resist will incur 
judgment.3 

The political authority of kings was believed to be granted 
by God, and the duties of citizens toward their king were 
imposed by God. Neither the conduct of kings nor the be-
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havior of individual citizens played any part in the gener­
ation of political bonds or authority. 

It was in reaction to this view, and the passive and 
unconditional obedience by the citizen which it com­
manded, that consent theory and the corresponding doc­
trine of political authority arose, amid the unrest and re­
bellion of the seventeenth and eighteenth centuries.4 The 
analysis of social and political institutions in terms of 
"consent" or "contract" is thus primarily a modern ap­
proach (although there are some ancient writings which 
at least point in this direction, e.g., several of Plato's 
dialogues and the peculiar individualism of Epicurus).5 
There were, of course, a number of rudimentary "social 
contract theories" within the vein of medieval thought. 
The "Vindiciae contra tyrannos" (1579), for example, dis­
cusses "the contract" between king and citizens; but 
political authority and political obligations still ~etain a 
religious base. 6 And in general, when "consent" and 
"contract" were invoked in medieval political theory, 
their role was somewhat mysterious. As J. W. Gough 
notes, when it was said that a king governed "with the 
consent of the barons, or of parliament," it was not meant 
that the king's authority "was granted to him by them."7 
The notion of "consent" rests uneasily in most medieval 
political treatises, playing no important role. 

It was not until the works of George BuchananB and 
"the judicious" Richard Hooker ,!I the last of the important 
medieval political thinkers, that political authority and 
political obligations were made to rest on the consent of 
the community. This lead was followed by Johannas 
Althusius,lo Rugo Grotius,ll and John Milton l2 in the 
early seventeenth century. These were the authors of the 
first important consent theories, on the foundation of 
which the classic works of Robbes, Locke, and Rousseau 
were constructed.13 

I want now to look at some of the salient features of con­
sent theory which make it an attractive account of politi-
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cal obligation. After that, I will consider in Chapter IV 
some of the difficulties which a consent theorist faces. I 
want to stress here that the discussion of consent theory to 
follow will not deal with anyone writer's actual position. 
Rather, I will try to understand a shared position, by em­
phasizing several major points important to a consent· 
theory account of political obligation, points which are 
agreed upon by nearly all of the classic consent theorists. 

It will be useful to begin by distinguishing two strains 
within the consent tradition, two ways in which consent 
has been· thought to be important to the generation of 
political obligations. The first approach is embodied in 
my definition of "consent theory"; political obligations 
are grounded in the personal consent of each citizen who 
is bound. The second approach we may call a theory of 
"historical consent." On this approach it is maintained 
that the political obligations of all citizens (of all times) 
within a state are generated by the consent of the members 
of the fi rs t generation of the political community. Political 
theorists who have written of an "original contract" often 
have such an approach to political obligation in mind. 
This is explicitly the position of Hooker, and .hints of a 
theory of "hisl.ol'ical consent" abound within the treatises 
of Hobbes and Roussoau. 

But of course, such a theory is very implausible, as 
Hume made clear (later, in a more thorough fashion, Kant 
did the same).~~The obvious difficulty is that only in very 
special circumstances can the consent of one individual 
bind some other individual (even if this latter individual 
is a descendant of the former). 15 Such circumstances arise 
when the person who giv~}s consent has been authorized 
by another to act for him on the matter. And clearly the 
descendants of the "original contractors" could not have 
authorized the making of an original contract! So it seems 
clear that this particular lino of tlrgument within the con­
sent tradition will take us nowhere, and that only the 
"personal consent" line needs to be considered seriously 
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(with provisions, of course, for allowing "personal con­
sent" to be given by an agent).16 -

A more plausible variant of the argument from histori­
cal consent maintains that the history of a state must in­
clude the performance of a "contract of government" (a 
contract between ruler and ruled which establishes the 
rights and duties of each party) in order for that state's 
government to be legitimate. I call this variant "more 
plausible" only because it continues by concluding that 
an original contract is only a necessary condition for the 
political obligations of future citizens. This conclusion 
follows if one holds that no political obligations can be 
owed to an illegitimate government, and that it is at least 
possible that even a government which did originate in a 
contract is not owed such obligations. 

But the plausibility which I ascribed to this variant is 
slight. The notion of "legitimacy" utilized in the argu­
ment seems quite unrealistic. In the first place, it con­
demns nearly all governments to illegitimacy (since such 
original contracts are at best rare). And even if this result 
is not obviously objectionable, the means of reaching it 
are. For it would seem very foolish to hold that even a per­
feet government was illegitimate, simply because it did 
not originate in a contract of government (or that a gov­
ernment could not be perfect simply because it did not so 
originate). I will have more to say about this problem of 
obligation and legitimacy in IIUv and VIILii. 

III.ii. The Major Assumptions 

According to the consent theory account, our politi­
cal obligations arise from our personally consenting (or 
having authorized another who consents for us) to the 
government's authority. A more precise explanation of 
what it means to consent to something follows in Chapter 
IV. Here I wish to discuss what I take to be the four central 



62 Ill. THE CONSENT TRADITION 

theses which a consent theory characteristically advances 
in developing its position, and to clarify their relation to 
the consent theory account of political obligation. 

1. Man is naturally free. This important claim is too 
often rejected unthinkingly as a part of the myth of a 
"state of nature"; but clearly its significance is greater 
than that of the myth within the context of which it was 
frequently presented. What exactly do we mean when we 
claim that man is "naturally free," as Rousseau did, in the 
famous opening to his Social Contract (which became a 
battle cry for French revolutionary writers): "Man is born 
free; and everywl1(~re he is in chains .... How did this 
change come nbout'? I do not know. What can make it 
legitimate'? That question I think I can answer."17 When 
Rousseau claims thut man is "born free," he does not 
mean that when u {nun is born there are no obstacles to the 
fulfillment of his dosin)s; nor does he mean, I think, even 
that there are no muml constraints on his actions.k Rous­
seau's concern Is wHh the legitimacy of governmental 
coercion c)f l.ho individual within certain areas, and his 
claim is that nil num have a right to freedom of action 
within tlWII<) UrtJllll. '1'ho central question of Book I of the 
Socicd ContnlCt, as ROWIS~l8U states it, is under what con­
ditions the right of froodom, which governments do in 
fact transgress, can be lfJgitimately transferred or overrid­
den? He answers that only when this right is given up 
voluntarily through consent to the government's control, 
can governments legitimately coerce individuals within 
these (as yet unspecified) areas. 

The familiar claim that man is "born free" is normally a 
claim about a "natural right" man is supposed to possess. 
In calling a right "natural," we mean, first, that it is pos­
sessed by all men (or "all rational agents," or "all agents 
capable of choice") solely by virtue of their humanity (or 
"rational agency," or "power of choice"). And second, a 

k Rousseau does, of course, sometimes deny the existence of natural 
moral bonds. But this must be vi owed as a confusion, in light of his need 
for natural law to explain the forco of tho social contract. 
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"natural right" is not the product of some voluntary act, 
as other sorts of rights are. The natural right in question 
here is the "natural right of freedom," the right to act as 
one chooses within the limits of "natural law," without 
interference (in the form of coercion or restraint) from 
others.1S 

It is, then, a bit misleading to say that man is "born 
free" when one means that man has a "natural right of 
freedom." For being "naturally free" in this sense still 
leaves man bound by the rules of "natural law," what we 
have called the "natural duties" (duties which all men 
have simply by virtue of their humanity). But this seems 
to be exactly what is meant by references to "natural free­
dom" or "being bornfree" both in the writings of political 
philosophers and in many political documents whose 
drafting was influenced by these writings.19 Most of the 
major writers in the consent tradition share Rousseau's 
views about man's "natural freedom." Thus, we find 
Hobbes defending "the Right of Nature," as "the liberty 
each man has to use his own power ... for the preserva­
tion of his own nature";20 and Locke stating, "we must 
consider what state all men are naturally in, and that is, a 
state of perfect freedom to order their actions ... within 
the bounds of the Law of Nature";21 and Kant claiming 
that: "Freedom ... , insofar as it is compatible with the 
freedom of everyone else in accordance with a universal 
law, is the one sole and original right thut belongs to every 
human being by virtue of his humanity."22 The "natural 
freedom" of man, then, is something less than "perfect" 
freedom; it is a freedom limited by the "natural duties" 
which each man has (the rules of "natural law," for which 
the categorical imperative stands in in Kant's theory). 

Consent theory recognized a distinction between two 
sorts of moral bonds, the natural and the "special," and 
denied that political obligation could be natural. The 
"special" obligations are those which arise from an indi­
vidual's voluntarily entering some "special relationship 
or transaction."23 Only by such voluntary actions does a 
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man leave his "natural state of freedom." If, then, an indi­
vidual's political bonds are "special obligations," his 
political obligations cannot be inherited, or thrust upon 
him at birth, but can only be the product of his own volun­
tary actions. And my remarks in Chapter 11 concerning the 
"particularity requirement" supported the conclusion 
that political obligations are special obligations; only a 
special obligation can bind the citizen to the state in 
which he resides above all others. This is a fact which the 
consent tradition recognized. 

The claim that man is naturally free, then, connects in 
obvious ways to consent theory's contention that our 
political bonds must be freely assumed. And in this re­
spect, the "state of nature" is a useful device. It describes 
men prior to their having voluntarily acted in ways which 
bind them and provides a new way of talking about the 
intuitive distinction between duties and obligations. 

2. Man gives up his natural freedom (and is bound by 
obligations) only by voluntarily giving a "clear sign" that 
he desims to do so. This claim has, in part, been antici­
pated in thesis "1 above. It reaffirms the "will-dependence" 
of obligatit)ns which the consent tradition recognized. 
Obligations (fcn' the consent theorist) not only require the 
performance of voluntary acts,24 but require that these 
acts be deliberate undertakings; an individual cannot 
become obligated unless he intentionally performs an 
obligation-generating act with a clear understanding of its 
significance. Thus, the ground of all obligations must be 
the giving of a "clear sign" of the appropriate sort to indi­
cate the acceptance of the obligation and the transfer of 
right. In Hobbes's words, "the way by which a man either 
simply renounces or transfers his right is a declaration or 
signification by some voluntary and sufficient sign or 
signs that he does so renounce or transfer."25 

Because, for the consent theorists, our political bonds 
are obligations, this means that each man is free to choose 
for himself (upon reaching the "age of consent") to accept 
political obligations or not. And only a deliberate act of 
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consent (or contract, or promise) will suffice to indicate 
that such obligations have been chosen. The varieties of 
consent, express and tacit, will be discussed in Chapter 
IV. But all types of consent must be deliberate undertak­
ings, sufficient to indicate clearly that the actor has freely 
given up his natural freedom with respect to the specified 
actions and parties. 

It should also be noted here that to the consent theory 
account of political obligation is often added the claim 
that giving one's consent to a government's authority in­
volves no "net loss" of freedom. In fact, this is seen as the 
major merit of the method of consent by several consent 
theorists. For while the individual gives up his natural 
freedom (to some extent) in authorizing the government 
to direct his actions, he allegedly both gains in the "new 
freedom" available under the rule of law, and also, since 
his authorization "makes the government's acts his own," 
does not really lose any freedom of action to begin with. 26 

This is the spirit in which Rousseau names as "the fun­
damental problem of which the Social Contract provides 
the solution" that of finding "a form of association ... in 
which each, while uniting himself with all, may still obey 
himself alone, and remain as free as before."27 Kant fol­
lows Rousseau's suggestion on this point,28 and the strat­
egy is also found, although less clearly, in Locke and 
Hobbes. This peculiar and implausible argument, fortu­
nately, is not a necessary part of a consent theory and 
need not concern us here; the real value of the consent 
theory approach to the problem of political obligation lies 
elsewhere, as I will suggest momentarily. 

3. The method of consent protects the citizen from in­
jury by the state. This claim is advanced, either explicitly 
or implicitly, by nearly every consent theorist, as it is 
thought to constitute one of the (if not the) chief virtues of 
the method of consent. But there are two versions in 
which this claim is advanced. The first version holds that 
by making consent necessary for political obligation, we 
guarantee that only a government which has been "cho-
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sen" by the individual has any legitimate power over him. 
Thus, he is protected from being automatically bound at 
birth, and from becoming bound unknowingly, to a 
tyrannical or unjust government. This "protection" is cer­
tainly one of the most attractive features of the consent 
theory account of political obligation. 

The second version of this claim turns it into a logical 
point about the consequences of giving consent to a gov­
ernment; as such, it does not really concern "protection" 
at all. This version of the. claim runs as follows: the 
method of consent guarantees that a government which 
has been consented to can never (logically) injure (in the 
classical sense of "wrong") the citizen, provided it is act­
ing "intra vires" (within the terms of the citizen's con­
sent). When the individual freely consents to government 
control, he indicates that he has taken up his bonds will­
ingly and cannot complain of being held to them. Thus, 
his consent assures us that the coercive measures of gov­
ernment are legitimate, if they do not overstep the as­
signed limits. This notion is adequately expressed by a 
maxim of privatf~ law-"volenti non fit injuria"-the will­
ingman is not wronged. Hobbes refers to this maxim in 
De Cive 29 and lat~)r l'(;)states it inLeviathan: "whatsoever is 
done to a man, conformable to his own will signified to 
the doer, is no injury to him. "30 

Now, there are at least two difficulties with this doctrine 
as it appears in the classical expositions of consent theory. 
First, it is by no means obvious that even giving one's 
express consent to another's act always justifies his per­
formance (although I do not propose to argue against the 
claim here); certain sorts of' acts might be thought to con­
stitute "injuries" even when consented to. This leads di­
rectly to the second difficulty, for consent theorists have 
in fact, along with the argument outlined above, also 
wanted to recognize limits on the sanctity of personal 
consent (and thus on their respect for the individual's 
personal decisions). These limits appear in the doctrine 
that certain natural rights are "inalienable." Thus, Hobbes 
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also observes that "a man cannot lay down the right of re­
sisting them that assault him by force to take away his 
life."31 Locke asserts that "a man ... cannot subject him­
self to the arbitrary power of another."32 For Locke, even 
the clearest case of express consent to become a slave 
cannot make wrong a man's resistance to his master or 
right the master's enforcing the enslavement.l Similarly, 
Kant holds that no contract could put a man "into the 
class of domestic animals which we use at will for any 
kind of service";33 that is because "every man has inalien­
able rights which he cannot give up even if he would."34 

Quite aside from the difficulty that Sidgwick notes of 
"deducing these inalienable rights from any clear and 
generally accepted principles,"35 this line of argument is 
a difficult one for the consent theorist to maintain. For 
where on the one hand the consent theorist shows great 
respect for the individual's decisions ("volenti non fit 
injuria"-consent is sufficient to transfer any right), the 
doctrine of inalienable rights threatens this respect (con­
sent is not sufficient to transfer some rights). Why, for in­
stance, should a man not be free to enslave himself if he so 
desires, or to allow another to rightfully take his life? 
Hobbes argues that "of the voluntary acts of every man, 
the object is some good to himself. And therefore there be 
some rights which no man can be understood by any 
words or other signs to have abandoned or transferred"; 
consenting sometimes amounts to a sort of' contradiction, 
for a man who consents to be killed seems to "despoil 
himself of the end for which those signs were in­
tended."36 Although the basic premise on which the ar-

I I mention these remarks in this context becauso they are often taken 
to indicate that Locke advanced a theory of inalienable rights. In fact, 
Locke denies the possibility of absolute power because it implies the 
transfer of a right (to take one's life as one pleases) which no man pos­
sesses. There is simply no such right held by men, rather than a right 
held by them which is inalienable. On the other hand, there is evidence 
that Locke believes that some of those rights we do possess naturally can 
only be transferred to another in part; and this does suggest a theory of 
inalienable rights. 
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gument is based (Le., that the object of every voluntary act 
is some good for the actor) is quite implausible, we could 
accept it and still reply as follows within the spirit of con­
sent theory: who are we to decide that even a man's giving 
up his right of self-defense might not constitute "some 
good to himself"? For, in the first place, my giving up a 
right does not guarantee that it will be used against me. 
(Might it not be "some good to me" to trade my "right of 
self-defense" to my best friend for $100, knowing that he 
would never try to harm me even though he had the 
right?) But secondly, the chief reason that consent theory 
does not allow men to be automatically bound at birth to 
any state (even an ideal state, whose only concern is for 
the interests of its members), is that no one may decide 
what is in the interest of another (see thesis 4 below). 

There are, of course, other arguments for inalienable 
rights. 37 But this is a complex issue, and I wish to suggest· 
here only that the doctrine of inalienable rights fits un­
comfortably into a consent theory, for it smacks of a 
paternalism that consent theorists, above all others, have 
opposed. And while I know of no good arguments, within 
the consent tradition or without, for the existence of in­
alienable rights, this is not the place to argue that there are 
no such argumcmts. 

4. The state is an instl'umentfor serving the interests of 
its citizens. The state's authority is "given" to it by its 
citizens, who decide both whether the state will serve 
their interests, and how to balance freedom within the 
state against benefits provided. Neither the state nor any 
person is free to decide what is in the interest of another. 
Only by giving his consent, and so indicating that he finds 
the government to be such that it will serve his interests to 
become a citizen, does a man become one who can be 
rightfully governed. (As suggested above, the fear of mis­
placed paternalism is Cl central motivation for the 
development of a consent theory. One need only read 
Locke's Two Treatises to be convinced of this fact.) Thus, 



Ill. THE CONSENT TRADITION 69 

even if a man is born into a perfect state, he remains free 
not to assume those bonds of obedience and support 
which would make him a member of the political com­
munity. 

Consent theory, then, is not solely concerned with pro­
tecting the individual from injury by the state, although 
this protective function naturally takes a central position. 
Rather, the ... Jllethod of consent protects the,jndividual 
from becoming bound to any go..v.ernment which~linds 
un pala tabl e, be, i ~ . .a_ gO~&QJ}!:l~QL!:l .. Qg(t,Q!!!'l, oI!.€l~~j:J.ich}n­
jl!:..~es him or one wbiC1LPIm.ec!§_himJr:Q!l:1J_l!j.l:l::r:.Y. ~t is 
protected, then, is not primarily the individual himself, or 
his interesJ§."bufrath~erliISfreedom_~o choose whether to 
become bound to a particular government (commonly, the 
government of the country in which he is born and 
raised). The consent theorist demonstrates a preference 
for individual commitment over unavoidable benefits or 
protection of interests. It is this preference that marks 
consent theory as 1!J~~eory; for the priority of lib­
erty over (forced) happiness is the hallmark of political 
liberalism. 

The appeal of the position described through these four 
theses is obvious. Consent theory respects our belief that 
the course a man's life takes should be determined, as 
much as possible, by his own decisions and actions. 38 

(Since being born into a political community is neither an 
tact we perform, nor the result of a decision we have made, 
. we feel that this should not limit our freedom by auto-
matically binding us to the government of that commu­
nity. And these convictions serve as the basis of a theory 
of political obligation which holds that only the voluntary 
giving of a clear sign that one finds the state acceptable 
(and is willing to assume political bonds to it) can ever ob­
ligate one to support or comply with the commands of 
that state's government. 

There is a sense in which consent theory might be 



70 Ill. THE CONSENT TRADITION 

thought not just appealing, but to be the ideal account of 
political obligation. Consent theory has fastened on the 
promise as the model for the grounds of political obliga­
tion. The feature that promises, contracts, and the giving 
of consent share is that they are all deliberate undertak­
ings. These are all acts that can only be performed inten­
tionally and knowingly. By showing, for instance, that a 
promise was made without any awareness that an obliga­
tion was being undertaken in the process, we defeat the 
claim that a promise was ever made. Contracts and acts of 
giving one's consent share with promising this special 
vulnerability to "infelicities" of the sort that Austin labels 
"Misfires."39 One must know what one is doing in order 
to perform these sorts of acts. 

By using deliberate undertakings as the grounds of 
political obligation, consent theory includes two very de­
sirable features. F)r:st (l!LII1entione.cLp-re:viollsly), consent 

~_theory maximizes p~ot~(:;JiolL.QLiliaindividl!al's freedpm 
to choose whe~E:lJ!.[1?-political allegiance will lie. Political 
obligations cannot be inherited or unwitting!Yac-gulie,d. 
f\nd a deliberate unaeTta]cfng, of which promising is the 
paradigm, is the only ground of obligation which allows 
this feature to be present in a theory of political obliga-

Ition. Second, the model of the promise lends clarity and 
credibility to a theory of political oJ:>ligation; for promis­
ing is surely as close to beingl!ll:Ln..c!~sPlltil.blfLg:r:g_lmaOf 
rrlQraJ!equirement Ils anythingi.§" Basing a theory of poEt­
ical obIIg'atlon on consent, then, lends it plausibility un­
equaled by rival theories. 

These facts suggest that there is ample justification for 
the central p-Iace in modern political theory which con­
sent theory has occupied. And they help to explain the 
wide support, both in philosophical and nonphilosophi­
cal settings, that consent theory has received. But consent 
theory is not, as any student of political philosophy 
knows, an approach devoid of difficulties. It is with these 
difficulties that Chapter IV will deal. 
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IIIjii. Majority Consent 

In IIU we discussed some of the difficulties involved 
in a doctrine of "historical consent." In III.ii we consid­
ered the theory based on "personal consent." But there 
remains another line of argument prominent in the con­
sent tradition which concerns "majority consent." The 
problem of majority consent can best be understood in 
terms of a problem concerning legitimacy with which 
consent theorists took themselves to be faced. As I men­
tioned earlier (IIU), the consent theorist's position on 
governmental legitimacy has normally been that legiti­
macy depends on the consent of the governed. A govern­
ment has authority only over those citizens who have 
granted that authority through their consent, a'nd only a 
gs>vernment which has authority over all of its citizens is 
legitimate. Thus, a legitimate government must have the 
unanimous consent of its citizens. This is the conclusion 
to which the consent theorist is inevitably led, for he al­
lows neither that political authority can derive from any 
source other than consent, nor that legitimacy can be, e.g., 
relative to particular citizens (Le., a government must be, 
for the consent theorist, either legitimate or not). 

But this, it is easy to see, makes a government's legiti­
macy or illegitimacy turn implausibly on the possibility 
of one citizen refusing to give his consent. And further, if 
one citizen did refuse to give his consent to the govern­
ment's authority, thereby rendering his government il­
legitimate, then even the consenting individuals would 
not be obligated, for no one can be bound to an illegiti­
mate government (or so the classic consent theorists 
maintained). These are conclusions which the consent 
theorist was concerned to avoid. One way of avoiding 
them is by adopting a doctrine of "majority consent," and 
many consent theorists seem to have taken that course. 

The doctrine of majority consent offers a way of making 
governmental legitimacy depend on consent, while 
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avoiding the consequences of requiring unanimous con­
sent. Alan Gewirth notes: 

It is significant that not only Hobbes but also Locke 
and Rousseau drop unanimous consent from further 
consideration as soon as they have used it to justify 
the institution of the political community and gov­
ernment as such, and they assign to the majority the 
effective choice of and consent to the specific gov­
ernment.40 

Thus, Rousseau asserts that while the original contract 
"needs unanimous consent ... , apart from this primitive 
contract, the vote of the majority always binds the rest."41 
And, as Gewirth pointed out, in this claim Rousseau is in 
agreement with Hobbes42 and Locke.43 The position being 
defended, then, seems to be that government legitimacy 
rests on the consent of a majority of the citizens. But be­
cause a government is legitimate if and only if all citizens 
are obligated to it (for these theorists), Rousseau, Hobbes, 
and Locke must, it seems, also defend the view that all 
citizens have political obligations if the majority give 
their consent. The paradoxical feature of this position, of 
course, is that it entails that some individuals may be­
come bound to a government to which they have not per­
sonally consented; the personal consent of those in the 
majority will suffice to bind them. 

This conclusion, however, is in diametrical opposition 
to/all that consent theory stressed originally concerning 
political obligation-namely, that no man can be bound to 
any government except by his personal consent. Yet the 
doctrine of majority consent is also one which has come 
down to us through the consent tradition to form a part of 
those liberal political principles recognized by nonphi­
losophers. The question is: how can consent theorists 
have presented together two positions so obviously in 
conflict? One sort of answer amounts to an accusation of 
political conservatism; these theorists preferred to 
undermine their own insistence on personal consent as 
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the sole ground of political obligation, rather than face the 
possibility that no governments would turn out to be 
legitimate, owing to a lack of unanimous consent.m But a 
more generous reading of the texts cited seems to point to 
another answer. Majority consent is only supposed to 
bind the original contractors in their choice of a govern­
ment; it is not meant to be significant for later generations 
at all. Thus, the original contractors unanimously agree to 
come together to create a government, and, after this orig­
inal agreement, are all bound to accept whatever particu­
lar form of government is chosen by the majority. The dis­
senting contractors are bound to the government created 
in spite of their failure to consent to its authority, and the 
government created is a legitimate government in spite of 
this lack of unanimity. But after this first contract (Le., 
in the generations to follow) the "doctrine of majority 
consent" has no significance. Personal consent is required 
for political obligation and unanimous consent for 
legitimacy.n 

But this simply returns us to our original problem. How 
is the consent theorist to avoid the charge that if unani­
mous consent is required for legitimacy, no governments 
will be legitimate? The answer, for Hobbes, Locke, and 
Rousseau,44 is found in the notion of "tacit consent 
through residence." For if mere residence can be taken to 
be a sign of consent, then unanimous consent is guaran­
teed. This, however, seems to show more than the consent 
theorist wanted, for it seems to show not just that some 
governments are after all legitimate, but rather that all 
governments are legitimate. The problem, of course, is 

m An obvious way out of the consent theorist's dilemma would have 
been to allow for the possibility of "partial legitimacy," that is, legiti­
macy with respect to only some citizens. As far as I know, however, this 
sort of solution was not attempted. 

n This interpretation seems to be an accurate reading of Hobbes's re­
marks on majority consent, and also, though less certainly, of Locke's. 
With Rousseau, however, I am not at all confident that this explanation 
captures his intentions. 
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that in order to find some "sign of consent" which all citi­
zens in some states could be taken to have given, Hobbes, 
Locke, and Rousseau were forced to accept one which all 
citizens in all states could be taken to have given. But we 
need not dwell on this problem any longer here, for it will 
be, in part, the subject of Chapter IV. I introduce the prob­
lem here only in order to show one possible reason (the 
difficulties with governmental legitimacy) a consent theo­
rist might have for relying on "tacit consent through resi­
dence." 



CHAPTER IV 

The Argument 
from Tacit Consent 

IV.i. Consent Defined 

In Chapter III we tried to locate that which was most 
convincing in the arguments presented by consent theo­
rists. A number offruitless developments in consf)nt theory 
were rejected in favor of the doctrine of personal consent, 
the view that no man is obligated to support or comply 
with any political power unless he has personally con­
sented to its authority over him. And we showed why this 
consent theory account of political obligation has been 
persuasive and appealing. 

In this chapter I will examine critically the consent 
theory account, after first giving a brief explanation of 
what we mean when we say that a man "consented" and 
"tacitly consented" to something. Locke's consent theory 
will serve as a focal point for my discussion, and I will 
challenge a recent interpretation of it which calls into 
question Locke's status as a genuine consent theorist. By 
drawing distinctions between two senses of "consent" 
and between two sorts of acts generally taken to be con· 
sensual in character, I will expose the major defects both 
of consent theory and of most contemporary discussions 
of consent theory. Finally, in IV.iv, I will return to a more 
thorough examination of the possibilities of realizing a 
political system in which residence constitutes consent to 
the government's authority. 

Let me begin, then, by considering briefly just what it 
means to say that a man has "given his consent" to some­
thing or someone. In Locke's discussion in his Second 
Treatise, we can distinguish (although Locke himself 
does not) three sorts of acts which count for him as acts of 

; 
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consent. First, there are promises; second, there are writ­
ten contracts; and third, there are acts of consent which 
are essentially authorizations of the actions of others. My 
own inclination is to say that of the three, only the third 
sort of act is a genuine act of consent. But there are cer­
tainly good reasons for grouping the three together. All 
are deliberate, voluntary acts whose understood purpose 
is to change the structure of rights of the parties involved 
and to generate obligations for the "consentors." In addi­
tion, there is a perfectly natural and acceptable sense of 
the word "consent" which is virtually synonymous with 
"promise"; thus, when we say that Mr. Smiley has gra­
ciously consented to speak at the award dinner, "con­
sented" means here precisely "promised" or "agreed." 

My discussion of consent, however, will treat this sense 
as a secondary one. We will be interested here in a kind of 
consent that differs from promising in a number of ways. 
First, consent in the strict sense (as Plamenatz rightly 
notes), is always given to the actions of other persons. 
Thus, I may consent to my daughter's marriage, to be gov­
erned by the decisions of the majority, or to my friend's 
handling my financial affairs. Promises, on the other 
hand, CUlUlOt, t~xcept in very special circumstances, ever 
be made concerning the actions of another person. Fur­
ther, while both prc)mises and consent generate special 
rights and obligations, the emphases in the two cases are 
different. The primary purpose of a promise is to under­
take an obligation; the special rights which arise for the 
promisee are in a sense secondary. In giving consent to 
another's actions, however, our primary purpose is to au­
thorize those actions and in so doing create for or accord 
to another a special right to act; the obligation generated 
on the consentor not to interfere with the exercise of this 
right takes, in this case, the secondary role. 

Now, I do not wish to appear to be making too much of 
this distinction. I call attention to it only because in the 
discussion to follow a number of problems arise which 
concern consent in this strict sense, but not promising. 
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These problems revolve around the "intentionality" of 
consent and have caused considerable confusion for polit­
ical theorists. So while my conclusions concerning the 
suitability of consent as a ground for political obligation 
will apply as well to promising or contracting (that is, to 
all the grounds of "obligations of commitment"), I will 
hereafter be considering primarily consent in the strict 
sense, in an effort to approach these confusions as pain­
lessly as possible. When I speak of consenting, then, I will 
mean the according to another by the consentor of a spe­
cial right to act within areas within which only the con­
sentor is normally free to act; this is accomplished 
through a suitable expression of the consentor's intention 
to enter such a transaction and involves the assuming of a 
special obligation not to interfere with the exercise of the 
right accorded.2 

As with promising, of course, I may give my consent by 
any number of means. Words, gestures, and lack of re­
sponse are all suitable methods in appropriate contexts. I 
propose not to dwell here on the contextual and pro­
cedural conditions necessary for consenting. Insofar as 
these conditions can be specified at all, they are similar to 
those for promising (which have received considerable at-

, tention elsewhere).3 Rather, I wish to emphasize only two 
general conditions, which will figure in later discussion. 
First, consent must be given intentionally and (perhaps 
this is redundant) knowingly. As with promising, one can 
consent insincerely, but not unintentionally. Second, 
consent must be given voluntarily. It is not possible to be 
very precise about this condition, but there are at least ob­
vious cases on either side of a very fuzzy line; "consent" 
which is given under the direct threat of serious physical 
violence is, for instance, not really consent according to 
this condition. 

Before turning to tacit consent, I want to mention one 
recent interpretation of this voluntariness condition 
which makes a mistake of particular importance to a con­
sent theory account of political obligation. John Rawls, in 
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A Theory of Justice, maintains that "acquiescence in, or 
even consent to, clearly unjust institutions does not give 
rise to obligations,"4 and that "obligatory ties presuppose 
just institutions."s Rawls defends this initially plausible 
position as follows: "It is generally agreed that extorted 
promises are void ab initio. But similarly, unjust social ar­
rangements are themselves a kind of extortion, even vio­
lence, and consent to them does not bind."6 This argu­
ment seems to me to be a good illustration of the dangers 
of metaphor. That unjust institutions perpetrate "vio­
lence" on innocents does not necessarily have anything to 
do with the conditions under which one consents, which 
is what is at issue here. Extorted promises fail to bind be­
cause they are not made voluntarily in the appropriate 
sense; but the injustice of an institution need not affect the 
voluntariness of one's consent to it. Supposing only that 
the unjust institution does not happen to be doing vio­
lence to me, I can freely consent to its authority. 

To see this, we need only consider that a parallel argu­
ment would seem to commit Rawls to the position that a 
promise to an unscrupulous villain does not bind; but 
this, of course, is absurd. A man's bad moral character 
cannot, by itself, free us from commitments we make to 
him. A promise to aid him in his villainy, of course, 
would not bind us. But here it is the content of the prom­
ise, not the character of the promisee, which prevents the 
generation of an obligation. And these suggestions about 
villainous men seem to hold as well for "villainous" in­
stitutions. We can, however, appreciate the sentiments 
that might support Rawls's claim, for surely we ought not 
to support intolerably unjust institutions. But it seems 
more natural to allow that we can sometimes succeed in 
obligating ourselves both by promises to villains and by 
consent to "autocratic and arbitrary forms of government" 
(to borrow Rawls's phrase). In addition, however, we have 
a clear duty both to help confound villainy and to fight in­
justice. Thus, it will be a matter for decision in individual ~ 
cases whether, e.g., the harm done by supporting an un- i 
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just institution and our duty to fight injustice outweigh 
any obligation we may have to respect its authority (deriv­
ing from our consent to it). I maintain, then, that it is at 
least possible for a person to bind himself to an unjust in­
stitution through a deliberate act of consent. (Note that 
this position does not, however, involve moving to the 
opposite and objectionable extreme of suggesting that all 
acts of consent are sufficient to generate obligations.) 

N.ii. Tacit Consent 

Since the earliest consent theories it has of course 
been recognized that "express consent" is not a suitably 
general ground for political obligation. The paucity of ex­
press consentors is painfully apparent. Most of us have 
never been faced with a situation where express consent 
to a government's authority was even appropriate, let 
alone actually performed such an act. And while I think. 
that most of us agree that express consent is a ground of 
political obligation (and certainly this is my view), the 
real battleground for consent theory is generally admitted 
to be the notion of tacit consent. It is on this leg that con­
sent theory must lean most heavily if it is to succeed. 

Thomas Hobbes noted that "signs of contract are either 
express or by inference,"7 but he had little clear to say 
about this distinction. Discussions of tacit consent since 
that time have generally added only confusions to 
Hobbes's lack of clarity. Certainly Locke's discussion of 
tacit consent has puzzled many political philosophers by 
stretching the notion of consent far beyond the breaking 
point. But we must not be led by these confusions to be­
lieve that there is no such thing as tacit consent. On the 
contrary, genuine inst.ances of tacit...consent, at least in 
nonpolitical contexts, are relatively frequent. 

Consider: Chairman Jones stands -at the close of the 
company's board meeting and announces, "There will be 
a meeting of the board at which attendance will be mail-
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datory next Tuesday at 8:00, rather than at our usual 
Thursday time. Any objections?" The board members re­
main silent. In remaining silent and inactive, they have all 
tacitly consented to the chairman's proposal to make a 
schedule change (assuming, of course, that none of the 
members is asleep, or failed to hear, etc.). As a result, they 
have given the chairman the right (which he does not 
normally have) to reschedule the meeting, and they have 
undertaken the obligation to attend at the new time. 

Now this example should allow us to elaborate more 
constructively on the conditions necessary for tacit con­
sent. First, consent here is called "tacit" not because it has 
a different sort of significance than express consent, nor 
because it, e.g., binds less completely (as Locke seems to 
have thought). Consent is called tacit when it is given by 
remaining silent and inactive; it is not express, explicit, 
directly and distinctly expressed by action, but rather is 
expressed by the failure to do certain things. But tacit 
consent is nonetheless given or expressed. Silence after a 
call for objections can be just as much an expression of 
consent as shouting "aye" after a call for ayes and nayes. 
Calling consent tacit, then, points only to the special 
mode of its expression. 

But under what conditions can silence be taken as a 
sign of consent? At least three spring quickly to mind.s (1) 
The situation must be such that it is perfectly clear that 
consent is appropriate and that the individual is aware of 
this. This includes the requirement that the potential con­
sentor be awake and aware of what is happening. (2) 
There must be a definite period of reasonable duration 
when objections or expressions of dissent are invited or . 
clearly appropriate, and the acceptable means of express­
ing this dissent must be understood by or made known to 
the potential consentor. (3) The point at which expres­
sions of dissent are no longer acceptable must be obvious 
or made clear in some way to the potential consentor. 
These three conditions seem to jointly guarantee that the 
potential consentor's silence is significant. For they show 
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that the silence does not result simply from (1) a failure to 
grasp the nature of the situation, (2) a lack of understand­
ing of proper procedures, or (3) a misunderstanding about 
how long one has to decide whether or not to dissent. If 
anyone of the conditions is not satisfied, then silence may 
indicate a breakdown in communication of one of these 
kinds. In that case, silence could not be taken as a sign of 
consent. 

Our example of the board meeting meets these three 
conditions, although the time period specified in condi­
tion 3 is fairly informally and loosely set. In addition, of 
course, the example seems to meet the more general con­
ditions for the possibility of consent of any sort. But while 
in most circumstances these conditions are, I think, suffi­
cient, I want to suggest two additional conditions which 
will be important to the political applications of theory of 
tacit consent: (4) the means acceptable for indicating dis­
sent must be reasonable and reasonably easily performed; 
and (5) the consequences of dissent cannot be extremely 
detrimental to the potential consentor. The violation of 
either condition 4 or 5 will mean that silence cannot be 
taken as a sign of consent, even though the other condi­
tions for consent and tacit consent are satisfied. 

We can easily imagine situations which would fail to 
satisfy our new conditions 4 and 5. For instance, if Chair­
man Jones had, in our previous example, said, "Anyone 
with an objection to my proposal will kindly so indicate 
by lopping off his arm at the elbow," both conditions 
would be violated, as they would be if dissent could only 
be expressed by resignation and the forfeit of company 
benefits, etc. Less dramatically, perhaRs, condition 4 
alone would be violated if board meeting traditions de­
manded that dissent could only be indicated by turning a 
perfect back handspring. And if the ~invariable conse­
quence of objecting at a board meeting was dismissal and 
imprisonment (Chairman Jones happens also to be the 
local magistrate), our condition 5 would not be satisfied. 

In any of these cases, silence cannot be taken as a sign of 
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consent. As with all of the previous conditions, it is not 
possible to draw lines very clearly here; but if, say, the ob­
stacles to consent were only the board members' nervous­
ness about talking to Chairman Iones, or the fear that he 
might not give them a lift to the train station after the 
meeting, the situation would pretty clearly not violate 
conditions 4 and 5. 

Of our two new conditions, condition 4, at least, seems 
unobjectionable. It guarantees that the failure to dissent is 
not due to an inability to dissent. But condition 5 may be 
more controversial. For it may seem that where the poten­
tial cons en tot' remains silent because of fear or coercion, 
genuine consent is still given, but is simply a case of 
genuine consent which is not binding. I am not really sure 
how we could choose between calling a coerced act of 
consent "genuine but nonbinding" and saying that it is 
"not really consent at all." Ordinary language, for in­
stance, seems to favor neither option over the other. I have 
chosen the latter description in order to emphasize the 
fact that we understand consent to involve a choice freely 
made (where this "freedom" includes freedom from the 
immediate threat of dire consequences). But both options 
agree that coerced consent generates no obligations. And 
because we are concerned here with a consent theory ac­
count of political obligation, how we choose to handle 
coerced consent is of little moment to our present task. I 
will insist, then, on the satisfaction of conditions 1 
through 5 inclusive, in order for silence to be taken as a 
sign of consent. Of course, these conditions need not be 
satisfied if the consentor somehow confirms that the sig­
nificance of his silence is meant to be the giving of tacit 
consent. But such confirmations are rarely available and 
more rarely sought in the specific context with which we 
will be dealing, namely, that setting in which tacit con­
sent might be given to a government's authority. 

I have no doubt, of course, that the expression "tacit 
consent" is sometimes used in ways that do not conform 
to the account of tacit consent sketched above; my inten-
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tion was not primarily to catalog all of the ordinary uses of 
the expression. Rather, I have tried to present what seems 
to me to be the only ordinary notion of tacit consent that 
can be useful to the consent theorist. This account stresses 
particularly the intentionality of even tacit consent. Only 
if tacit consent is treated, as I have treated it here, as a de­
liberate undertaking can the real force of consent theory 
be preserved. For consent theory's account of political ob­
ligation is appealing only if consent remains a clear 
ground of obligation, and if the method of consent pro­
tects the individual from becoming politically bound un­
knowingly or against his will. And it seems clear that 
these essential features of a consent theory cannot be 
preserved if we allow that tacit consent can be given un­
intentionally. 

N.iii. Locke and the Failure of Tacit Consent 

Now that we have a reasonably clear notion of tacit 
consent as a tool, we can approach Locke's account of 
tacit consent somewhat more confidently.9 Locke's fa­
mous discussion of tacit consent begins as follows: "The 
difficulty is, what ought to be looked upon as a tacit con­
sent, and how far it binds, i.e., how far anyone shall be 
looked on to have consented, and thereby submitted to 
any government, where he has made no expl'Elssions of it 
at all."lo It seems that tacit consent need not really be ex­
pressed in the strict sense at all for Locke.,Tacit consent 
can be understood or inferred by the observer, quite inde­
pendent of the consentor's intentions or awareness that he 
is consenting. This is borne out by Locke's answer to his 
question: "And to this I say that every man, that hath any 
possession, or enjoyment, of any part of the dominions of 
any government, doth thereby give his tacit consent, and 
is as far forth obliged to obedience to the laws of that 
government. ... "11 

Now I have already suggested that tacit consent should 
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not be taken by the consent theorist to be an "unex­
pressed" consent; calling consent tacit on my account 
sp,ecifies its mode of expression, not its lack of expression. 
But this is not the only thing which makes Locke's ac­
count of consent seem suspicious. For Locke, owning 
land in the state, lodging in a house in the state, traveling 
on a highway in the state, all are ways in which one gives 
his consent. In fact, signs of consent go "as far as the very 
being of anyone within the territories of that govern­
ment."12 Now, it is important to understand that Locke is 
not just saying that these are ways in which one might 
give his consent without putting it into words; that, of 
course, would be quite unobjectionable since nearly any 
act can, given suitable background conditions including 
the right sorts of conventions, be one whereby a man ex­
presses his consent. Locke is saying rather that, in modern 
states at least, these acts necessarily constitute the giving 
of tacit consent. In other words, such acts are always signs 
of consent, regardless of the intentions of the actor or his 
special circumstances. 

It is easy to see that this sort of "consent" violates 
(within modern states) nearly all of the general conditions 
necessary for an act to be an act of giving consent, tacit or 
otherwise. Most importantly, of course, Locke's sugges­
tion that binding consent can be given unintentionally is 
a patent absurdity. The weakness of Locke's notion of 
consent has even led some to question Locke's tradi­
tionally accepted status as a consent theorist (indeed, as 
the classic consent theorist). The most interesting feature 
of Hanna Pitkin's "Obligation and Consent" is precisely 
such a questioning of Locke's devotion to personal con­
sent as the ground of political obligation. I want to sum­
marize her argument briefly, since analyzing it will lead 
us, I think, to a consideration of one of the fundamental 
confusions about tacit consent that has plagued discus­
sions of this topic. 

Pitkin argues that in widening his definition of consent 
so as "to make it almost unrecognizable," Locke seems to 
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make a citizen's consent virtually automatic. "Why," she 
asks, "all the stress on consent if it is to include every­
thing we do?"13 Among other things, this forces us to, -
conclude that residence within the territory of the worst 
sort of tyranny would constitute consent to it, which con­
clusion seems far indeed from Locke's intentions. But, of 
course, Locke holds that we cannot become bound to such 
a government even if we try.14 How then can he reconcile 
this position with his claim that residence always consti­
tutes consent? Pitkin answers that Locke intends tacit 
consent to be understood as a special consent given only 
to "the terms of the original contract which the founders 
of the commonwealth made."15 In this manner, residing 
in or using roads within the territories of a government 
that is tyrannical or is otherwise acting ultra vires does 
not constitute tacit consent to the rule of that government. 
Only when the government acts within its assigned limits 
do these acts constitute consent. 

Regardless of the merits of this argument as an exercise 
in Locke scholarship, the conclusion Pitkin draws is an 
interesting one. She maintains that, insofar as consent is 

" virtually automatic in Locke, Locke did not really-take 
personal consent seriously as a ground of political obliga­
tion. Rather, she interprets Locke as holding that "you are 
obligated to obey because of certain characteristics of the 
government-that it is acting within the bounds of a trus­
teeship based on an original contract." 16 Further, since 
she reads Locke as holding that "the terms of the original 
contract are ... self-evident truths," Locke can be under­
stood as claiming that our obligations in fact arise from 
the government's conformity to the only possible terms of 
a not necessarily actual (i.e., possibly hypothetical) con­
tr,act. 

The interesting aspect of this conclusion is the way in 
which it ties Locke to two contemporary methods for ap­
proaching these political problems. First, it brings Locke 
closer to what is often called a theory of "hypothetical 
contract," whereby the quality of government is deter-
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mined in reference to the limits which would be placed 
on it by rational and self-interested original contractors. 
This sort of theory has its most mature formulation in 
John Rawls's A Theory of Justice. Second, Pitkin makes 
Locke appear more like contemporary writers who deem­
phasize individuals' histories in a theory of political obli­
gation, to stress instead the quality of the government as 
the source from which our political obligations arise. 

This reading of Locke is obviously inconsistent with the 
radical individualism and voluntarism so evident 
throughout the Second Treatise. But my belief that Pit­
kin's reading is mistaken is based on more than a desire to 
preserve intact the Lockean spirit. I think that the oddity 
of Pitkin's interpretation can be explained by pointing to a 
single mistake which she makes in understanding Locke's 
position. The mistake is made when Pitkin concludes that 
the obligation to obey the government must derive from 
the quality of the government in question. This conclu­
sion is essentially drawn from two sound premises: first, 
residence for Locke always constitutes consent; and sec­
ond, for Locke we are bound to obey good governments 
but not bad ones. Pitkin concludes that consent must be 
essentially irrelevant to our political bonds in Locke's 
theory, for it seems inconsistent to hold all of the follow­
ing: (1) By residing within their territories, we give our 
consent even to bad governments; (2) we are not obligated 
to bad governments; and (3) consent is the ground of 
political obligation. To preserve consistency in Locke, 
Pitkin sacrifices (3); but she seems to ignore the possibil­
ity that consent might be only a necessary, rather than a 
sl,1:fficient, condition for the generation of political obliga­
tions. Let me clarify this observation by again describing a 
parallel case involving promises. 

I make two promises to a friend-one to help him com­
mit murder most foul, the other to give him half my yearly 
income. It is usually maintained, and it is certainly my be­
lief, that while both promises are real promises, the latter 
obligates me while the former does not. But following rea-
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soning similar to Pitkin's, we ought to conclude from this 
that the obligation I am under to keep this latter promise 
arises solely from the morally commendable (or at least 
n0t morally prohibited) quality of the promised act. But 
this conclusion would be false. The obligation arises 
solely from my having promised. The moral quality of the 
act merely prevents one of the promises (the one to com­
mit murder) from obligating me. But in no way is the mor­
ally acceptable quality of the other promised act the 
ground of my obligation to perform it. 

Similarly, we might hold that consent to the authority 
of a tyrannical government does not bind one, just as a 
promise to act immorally does not bind one. And while I 
have suggested earlier that I think that consent to a tyranny 
can sometimes bind one, Locke's position, I maintain, is 
exactly that described above. Locke holds that our consent 
only binds us when it is given to good governments. But 
consent is still the sole ground of the obligation. The qual­
ity of the government is, for Locke, merely a feature rele­
vant to the binding force of the consent. This he makes' 
quite clear, I think, in Chapter IV: "For a man, not having 
the power over his own life, cannot, by compact, or his' 
own consent, enslave himself to anyone, nor put himself 
under the absolute, arbitrary power of another. ... "17 

Here Locke asserts that while a man may consent to an 
arbitrary government's rule, he is never bound to that 
government, for becoming so bound would involve dis­
posing of rights which he does not possess. This suggests 
to me that Locke's doctrine of personal consent can with 
perfect consistency be joined to the claims that residence 
in any state constitutes consent and that we are only 
bound to good governments. All that is needed is the ad­
ditional premise that consent is not always sufficient to 
obligate. In overlooking Locke's use of this premise, Pit­
kin has been led to misinterpret Locke's account of politi­
cal obligation, emphasizing the quality of the government 
over the consensual act. 

I do not, of course, deny that in saying that a man who 
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gives his tacit consent is "as far forth obliged to obedi­
ence," Locke appears to make consent sufficient for obli­
gation. I suggest, however, that we understand him here 
to be thinking specifically of good governments, or, at 
worst, to be suffering from momentary carelessness. For 
when he begins seriously to consider tyrannical and arbi­
trary forms of government later in the Second Treatise, 
Locke frequently repeats his claim that we cannot bind 
ourselves to such governments by any means, compact 
included,18 although we can certainly consent to such 
governments. Consent in Locke, then, cannot be sufficient 
always to generate obligations. 

My suggestion is that we can believe Locke when he as­
serts that he holds personal consent to be the sole ground 
of political obligation. His claims on this point seem to be 
consistent, if perhaps mistaken. Still, one cannot help but 
be suspicious, as Pitkin certainly was, of a consent theory 
in which consent seems to fade into whatever is necessary 
to obligate everyone living under a good government. 
And these suspicions may again lead us to believe that 
Locke was really only halfhearted in his insistence on 
personal consent as the source of our political bonds. 

I would like to suggest, however, that these suspicions 
can be allayed somewhat by understanding Locke as hav­
ing become muddled about a distinction that has been 
similarly missed by many political theorists down to the 
present day. That distinction is between acts which are 
"signs of consent" and acts which "imply consent." In 
calling an act a "sign of consent," I mean that because of 
the context in which the act was performed, including the 
appropriate conventions (linguistic or otherwise), the act 
counts as an expression of the actor's intention to consent; 
thus, all genuine consensual acts are the givings of "signs 
of consent." But in saying that an act "implies consent," 
we mean neither that the actor intended to consent nor 
that the act would normally be taken as an attempt to con­
sent. There are three ways in which an act might be said to 
"imply consent" in the sense I have in mind. 
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1. An act may be such that it leads us to conclude that 
the actor was in an appropriate frame of mind to, or had 
attitudes which would lead him to, consent if suitable 
conditions arose. This conclusion may be expressed by 
the conditional: if he had been asked to (or if an appro­
priate situation had otherwise arisen), he would have 
consented. 

2. An act may be such that it "commits" the actor to 
consenting. By this I mean that the act would be pointless 
or hopelessly stupid unless the actor was fully prepared to 
consent; the act commits the actor "rationally" to giving 
his consent. Thus, for example, discoursing at great 
length on how a man would be an idiot not to consent to 
be governed by the government would, under normal cir­
cumstances, imply consent to be so governed, in sense 2 
(as well, perhaps, as in sense 1). 

3. An act may be such that it binds the actor morally to 
the same performance to which he would be bound if he " 
had in fact consented. I may do something which is not 
itself an act of consent, but which nonetheless binds me as 
if I had consented; after performing the act, it would be 
wrong ( ceteris paribus) for me not to do those things 
which my actual consent would have bound me to do. 
Consider a simple case like joining a game of baseball. 
Many writers have held that although in joining the game 
I do nothing which could be construed as giving my con­
sent (tacit or otherwise) to be governed by the umpire's 
decisions, nonetheless, by participating in the activity, I 
may become bound to be so governed, just as I would be if 
I had in fact consented. The analysis of the ground of this 
moral bond, however, would appeal to something other 
than the performance of a deliberate undertaking, focus­
ing instead on, e.g., the receipt of benefits from or the tak­
ing advantage of some established scheme. 

All of these three are types of acts which I will say "im­
ply consent," though none of them is normally a "sign of 
consent." Each is closely rel,ated to genuine consent in 
some way without in fact being consent. I believe that in 
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his peculiar notion of tacit consent Locke has actually, but 
unknowingly, developed a notion of acts which may very 
well "imply consent" in sense 3. Tacit consent is for 
Locke, remember, a consent which is not expressed but 
which is given in the performance of certain acts; in par­
ticular, Locke specifies the "enjoyments" of certain bene­
fits granted by the state as being the sorts of acts in which 
we are interested. These "enjoyments" are seen by Locke 
to "imply consent" in the sense that it would be morally 
wrong for us to accept these enjoyments while refusing to 
accept the government's authority. When we enjoy the 
public highways, owning land, police protection, etc., our 
"acts of enjoyment," though not expressions of our con­
sent, nonetheless are thought by Locke to "imply" our 
consent by binding us to obedience as if we had in fact 
consented. 

This may seem at first a very implausible position, for it 
appears to make the generation ofyery important obliga­
,tions hang on the performance of very unimportant "acts 
of enjoyment," such as traveling on public highways. But 
at least this much can be said in Locke's defens&-he was 
clearly aware that the various enjoyments he mentions do 
not come packaged separately. When one owns land or 
travels the highways in a state, one does not just enjoy 
those simple benefits. More importantly, one enjoys the 
benefits of the rule of law, police protection, protection by 
the armed forces, etc. And because these benefits are un­
avoidable for anyone within the government's effective 
domain, Locke recognizes that "the very being of anyone 
within the territories" of the government will serve quite 
as well as any of the more specific "enjoyments" he men­
tions; one receives this important package of the benefits 
of government simply by being within "the parts whereof 
the force of its law extends. "19 Thus, the political obliga­
tions of "tacit consentors" may not arise from such insig­
nificant enjoyments as it: might at first have seemed. 

But of course my chief purpose here is to examine 
Locke's analysis of this ground of political obligation, and 
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it is in this analysis that the most obvious problems arise. 
For in his dedication to personal consent as the sole 
ground of political obligation, Locke confusedly labels 
the enjoyments of the benefits of government as a special 
sort of consensual act-"tacit" consent. But we have seen 
that while Locke's "enjoyments" might "imply consent," 
and might therefore have "something to do with" per­
sonal consent, they are not "signs of consent." Such en­
joyments are not normally deliberate undertakings. In try­
ing to rob consent of its intentionality, Locke succeeds 
only in undermining the appeal of his own consent 
theory, with its dedication to the thesis that only through 
deliberate undertakings can we become politically bound. 

My suggestion is that none of Locke's "consent­
implying enjoyments" is in fact a genuine consensual act. 
In analyzing any obligations which might arise from such 
enjoyments, we do not appeal to a principle of consent. 
Rather, such obligations would arise, if at all, because...,of 
considerations of fairness or gratitude. Locke's primary 
error, then, seems to lie in his confusion of consenfwiili' 
other grounds which may be sufficient to generate obliga­
tions, grounds which may at best be called "consent­
implying." 

But if Locke was confused about this distinction be­
tween "signs of consent" and "consent-implying" acts, he 
is certainly not alone. Political theorists have remained 
confused on the same point for the nearly three hundred 
years since Locke's ground-breaking confusion. Over and 
over it is claimed that voting in an election, running for 
political office, applying for a passport, etc. are signs of 
consent to the political institutions of the state which 
bind the actor accordingly. Alexander Meiklejohn20 and 
Alan Gewirth21 both seem to argue in this way. But 
perhaps the best contemporary example of this confusion 
surfaces in the second edition of J. P. Plamenatz's Con­
sent, Freedom, and Political Obligation. Plamenatz, after 
avoiding many of these confusions in the body of his 
book, observes in his apologetic "Postscript to the Second 

.~. 
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Edition" that certian acts "signify" consent without being 
simple "expressions" of consent." He is concerned par­
ticularly with voting: 

If Smith were in fact elected, it would be odd to say of 
anyone who had voted for him that he did not con­
sent to his holding office .... Where there is an estab­
lished process of election to an office, then, provided 
the election is free, anyone who takes part in the 
process consents to the authority of whoever is 
elected to the office. 22 

And beyond just voting, people can be properly said to 
consent to a political system simply "by taking part in its 
processes.' '23 

But if my account of consent has been correct, all of 
these observations must be mistaken. For while political 
participation may "imply consent" (or might under spe­
cial arrangements be a sign of consent), it is not under 
,current arrangements in most states a sign of consent. One 

o In his Man and Society, Plamenatz introduces a special terminology 
to distinguish the two sorts of "consent" he has in mind. "Direct con­
sent" is the sort of consent I have discussed in this chapter, and it can be 
either tacit or express. But in addition to "direct consent," there is "indi­
rect consent," which is given to a government by voting or abstaining 
from voting (Man and Society, vo!. I, 239-241). Introducing a special 
terminology, however, will not solve the problem (and Plamenatz's ar­
guments in Man and Society are no more convincing than the arguments 
considered below). It has long been popular to defend the most unusual 
suggestions about "consent" by using modifiers like "tacit," "implicit," 
"covert," etc. Bentham clearly found the situation amusing when he 
wrote, in Truth versus Ashhurst: 

Ashhurst. -Happily for us, we are not bound by any laws but such as 
are ordained by the virtual consent of the whole kingdom. 

Truth. -Virtual, Mr. Justice'?-what does that mean? real or imag­
inary? ... 
"Happily for you," Hold Muley Ishmael once to the people 
of Morocco, "Happily for yOll, you are bound by no laws 
but whut hove your virtual consent: for they are all made by 
youI' virtuulroprosontative, and I am he." 

In J. Bowring (od.), Tho Works oj' Joremy Bentham, Simpkin, Marshall & 
Co., 1843, vol. V, p. 235. 
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may, and probably the average man does, register and 
vote with only minimal awareness that one is participat­
ing at all, and with no intention whatsoever of consenting 
to anything. Talk of consent in such situations can be no 
more than metaphorical. 24 

It is easy to be misled, as Plamenatz probably was, by 
what I will call the "attitudinal" sense of "consent"; 
"consent" in this sense is merely having an attitude of 
approval or dedication. And certainly it would be odd 
(though not inconceivable) if a man who ran for public 
office did not "consent" to the political system in this at­
titudinal sense, or if the man who voted for him did not 
"consent" to his holding office. Voting, after all, is nor­
mally at least in part a sign of approval. But this sense of 
"consent" is quite irrelevant to our present discussion, 
where we are concerned exclusively with consent in the' 
"occurrence" sense, i.e., with consent as an act which 
may generate obligations. An attitude of approval or dedi­
cation is completely irrelevant to the rights and obliga­
tions of the citizen who has it. When a man consents, he 
has consented and may be bound accordingly, regardless 
of how he feels about what he has consented to. It is my 
belief that confusions about this attitudinal-occurrence 
distinction, conjoined with similar failures to distinguish 
signs of consent from consent-implying acts, are respon­
sible for most of the mistakes made in discussions of con­
sent theory from Locke down to contemporary writers. 

All of this has been leading, of course, to the conclusion 
that tacit consent must meet the same fate as express con­
sent concerning its suitability as a general ground of polit­
ical obligation. For it seems clear that very few of us have 
ever tacitly consented to the government's authority in 
the sense developed in this essay; the situations appro­
priate for such consent simply do not arise frequently. 
Without major alterations in modern political processes 
and conventions, consent theory'S big gun turns out to be 
of woefully small caliber. While consent, be it tacit or ex­
press, may still be the firmest ground of political obliga-
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tion (in that people who have consented probably have 
fewer doubts about their obligations than others), it must 
be admitted that in most modern states consent will only 
bind the smallest minority of citizens to obedience. Only 
attempts to expand the notion of tacit consent beyond 
proper limits will allow consent to appear to be a suitably 
general ground of political obligation. 

And while we have admitted that Locke does attempt 
such an illegitimate expansion, we can, from another van­
tage point, see that Locke was not completely confused 
in this attempt. For Locke's unconscious transition to 
"consent-implying" acts as grounds of obligation in­
cludes the important (though unstated) recognition that 
deliberate undertakings, such as promises or consensual 
acts, may not be necessary for the generation of political 
obligations; other sorts of acts may serve as well, in spite . 
of their not being genuine acts of consent. This recogni­
tion, however, cannot form a part of a consent theory, 
'o/ith its insistence on consent as the sole ground of politi­
cal obligation. 

But it is nonetheless an important insight. The "enjoy­
ments" of benefits of governmeqt (which Locke mistak­
enly classifies as acts of tacit consenting) may very well 
generate political obligations, as Locke believed. These 
obligations would not, however, fall under principles of 
fidelity or consent. There are, of course, other sorts of ob­
ligations than those generated by consent, and Locke 
seems to rely on them while, as a consent theorist, offi­
cially denying their existence. Thus, some of Locke's 
consent-implying enjoyments might in fact bind us to 
political communities under a "principle of fair play," as 
developed by Harps and Rawls;26 or they might be 
thought to bind us under a principle of gratitude, as 
Plamenatz at one point suggests,27 or under some other 
kind of principle of repaym<:mt. If so, then Locke's intui­
tions about obligation, and those of more recent consent 
theorists, may be essentially sound. Their mistakes may 
lie primarily in confusing obligation-generating acts with 
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, consensual acts,28 and in overlooking the fact that the 
consent-implying status of an act is substantially irrele­
vant to the obligation it generates. Consent theory, then, 
while it surely fails to give a suitably general account of 
our political obligations, seems to point the way toward 
other avenues of inquiry which may prove more reward­
ing. We will turn our attention in Chapter V to one of 
these "avenues" (the principle offair play) and in Chapter 
VII to the other (the principle of gratitude). 

N.iv. Tacit Consent and Residence 

I have, to this point, said relatively little about a 
problem of tacit consent that lies at the heart of most con­
temporary works in consent theory. This is the problem of 
"tacit consent through residence." Locke, as we have ob­
served, believed that residence was a sign of tacit consent. 
Similarly, Rousseau maintains that "when the State is in­
stituted, residence constitutes consent; to dwell within its 
territory is to submit to the Sovereign. "29 And more re­
cently, W. D. Ross has written that an "implicit promise to 
obey" is involved in permanent residence in a state.30 We 
have, of course, argued that residence cannot reasonably 
be thought to constitute genuine consent (given, at least, 
the current state of political conventions). For it to do so, 
continued residence would have to be (among other 
things) a lack of response to a clearly presented "choice 
situation" allowing for consent or dissent. And clearly, no 
such choice is ever made available to most of us. 

But Socrates has "the Laws" tell us in the CrHo that 
Athens systematically did present such a "choice situa­
tion" to its people: 

We openly proclaim this principle, that any Athe­
nian, on attaining to manhood and seeing for himself 
the political organization of the state and us its laws, 
is permitted, if he is not satisfied with us, to take his 
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property and go away wherever he likes. If any of you 
chooses to go to one of our colonies, supposing that 
he should not be satisfied with us and the state, or to 
emigrate to any other country, not one of the laws 
hinders or prevents him from going away wherever 
he likes, without any loss of property. On the other 
hand, if anyone of you stands his ground when he 
can see how we administer justice and the rest of our 
public organization, we hold that by doing so he has 
in fact undertaken to do anything that we tell him.31 

Socrates, in this remarkably modern dialogue, develops a 
claim of tacit consent through residence which is much 
more plausible than the Locke-Rousseau conception 
(which does not have the benefit of such a choice situa­
tion). Our question becomes, then, is it possible through 
suitable alterations in our political processes to make res­
idence a genuine sign of tacit consent? The answer to this 
question should be of great importance to contemporary 
consent theorists like Joseph Tussman and Michael 
Walzer; for obviously, if one believes that consent is the 
only ground of political obligation, and that a govern­
ment's legitimacy depengs on the consent of its citizens, 
then the very possibility of legitimate government and 
widespread political obligation will turn on the possibil­
ity of instituting such a choice situation, to draw out the 
consent of the masses. But there are also other reasons for 
believing that a situation in which residence constituted 
consent would be a desirable one. For in that case, each 
citizen would know that he had consented to the govern­
ment's authority, and one aspect of his doubts about how 
he ought to behave in matters political would be elimi­
nated. Further, not only might the presentation of a choice 
situation heighten awareness of membership in a com­
munity, but presumably a general knowledge that 'such 
awareness was shared by one's fellow citizens would reap 
further benefits of trust and cooperation. 

I mention these points only to emphasize the fact that 
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the possibility of making residence a genuine sign of 
consent is not an idle issue. Now one very well-known ar­
gument concludes that mere residence could never be a 
sign of consent, and this conclusion presumably applies 
even to states which do formalize a choice between resi­
dence and emigration. This argument was first suggested 
by Hume, and has been used frequently since that time.32 
The argument runs as follows: residence can never consti­
tute tacit consent to the government's rule, because it is 
always possible for self-professed revolutionaries, spies, 
anarchists, gangsters, and outlaws to reside within a state. 
But to suggest that such men consent, even tacitly, to the 
rule of a government they actively oppose seems ludi­
crous. 

As popular as this argument has been, it seems to me to 
be obviously not to the point. Why exactly does it seem 
ludicwJS that an outlaw should be thought to consent to 
the government? Presumably, it is because he actively 
works against and clearly disapproves of the government. 
But if this is the reason, then the argument makes consent 
into an attitude rather than an act. That this is so can be 
seen in the fact that even if an outlaw had consented, it 
would seem just as odd to say that he consents to the gov­
ernment. The force of the argument derives from the ap­
parent assumption that one who opposes the government 
cannot possibly have consented to it, no matter what he 
has done. But this assumption is clearly false. While it 
may be true that outlaws and spies do not "consent" in 
the "attitudinal sense" mentioned earlier (IV.iii), such 
"attitudinal consent" is irrelevant to the problems of 
political obligation and genuine consent. And even if the 
argument were that an outlaw would never, in a sane 
moment, consent (in the occurrence sense) sincerely, it 
could succeed only if we saw sincerity as essential to the 
success of an act of consent. But, of course, just as we can 
make binding promises with no intention of keeping 
them, we can perfectly well consent with no intention of 
allowing the exercise of the right we accord to another in 
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consenting. The existence of outlaws, then, does not seem 
to endanger the attempt to show that residence could con­
stitute consent, given suitable alterations in political con­
ventions. For we must remember that in discussing the re­
lation of consent to political obligation we are concerned 
only with the occurrence sense of consent.····· 

We can, then, return to our original question: could a 
formal choice situation, like the one described by Soc­
rates, make continued residence a sign of consent? Joseph 
Tussman has answered this question in the affirmative. As 
long as the situation makes it clear that one who remains a 
resident is aware of the significance of so remaining, and 
as long as there remains a genuine alternative to giving 
one's tacit consent, then residence will be a sign of con­
sent. We should not be concerned, Tussman argues, that 
the alternative to consent, namely emigration, is such an 
unpleasant alternative.33 For "to say that consenting to 
the status of a member is involuntary because the alterna­
tive is not as pleasant or convenient is simply to confuse 
convenience with necessity"; the unpleasantness of emi­
gration "does not rob a deliberate choice of its voluntary 
character. "34 

A formal choice proGedure, then, seems to satisfy the 
demands that consent be knowingly given and voluntary. 
Similarly, such a procedure could easily be structured to 
satisfy our first three conditions for gi~ing consent through 
silence-a clea;- choice situation, a period where dissent 
is invited, and a limit to time for allowable dissent. But it 
is not so clear that our conditions 4 and 5 will be satisfied 
by such a procedure. These conditions state that silence or 
inactivity cannot be taken as a sign of consent ifthe means 
of indicating dissent are unreasonable or very difficult to 
perform or if the consequences of dissent are extremely 
detrimental to the consentor. Emigration is a difficult 
course which might well have disastrous consequences. 
Of course, even if conditions 4 and 5 were not met, we 
might still want to call the act of remaining in residence a 
"voluntary act"; but it is not clear that mere voluntariness 
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is sufficient to make such an act a sign of consent, as 
Tussman apparently believes. One cannot but feel some­
what inclined to agree with Hume on this point: 

Can we seriously say, that a poor peasant or parti­
zan has a free choice to leave his country, when he 
knows no foreign language or manners, and lives 
from day to day, by the small wages which he ac­
quires. We may as well assert that a man, by remain­
ing in a vessel, freely consents to the dominion of the . 
master; though he was carried on board while asleep, 
and must leap into the ocean, and perish, the moment 
he leaves her.35 

Does a man choose freely to remain in prison because he 
has a knife with which he can wound himself seriously , 
enough to be removed to a hospital? These are strong 
metaphors, but it is easy to respond that our choice proce­
dure can make provisions for dealing with such difficult 
cases. It might include, for instance, provisions for assist­
ing the poor and oppressed (who would most desire and 
be least able to leave) in emigrating. 

Would these sorts of provisions finally render con­
tinued residence a sign of tacit consent? There is one 
other problem which suggests that even with such provi­
sions our choice procedure could not satisfy conditions 4 
and 5 for tacit consent; and this problem cannot be cir­
cumvented by simply adding new provisions to the 
choice procedure. The problem is that it is precisely the 
most valuable "possessions" a man has that are often tied 
necessarily to his country of residence and cannot be 
taken from it. Most men will treasure home, family, and 
friends above all things. But these goods are not moveable 
property and cannot simply be packed on the boat with 
one's books and television set. Even if a man's home is in 
a tyrannical state, home can still be the most important 
thing in his life. And this places a very heavy weight on 
the side of continued residence. Emigration cannot be 
thought of as merely unpleasant or inconvenient for most' 
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of us; it may very well constitute a "disaster," if only a 
small one. And if that is true, it may well be that emigra­
tion routinely has consequences sufficiently unpleasant to 
make any formal political choice procedures fail our con­
dition 5. In that case, we would be justified in concluding 
that no such procedure could ever allow us to take con­
tinued residence as a sign of tacit consent to the govern­
ment's authority. The challenge, then, seems to remain 
open to the modern-day consent theorist to show us how 
government by consent can be made a reality. In any 
event, however, the more plausible alternative is to turn 
our attention from consent to other possible grounds of 
political obligation. 



CHAPTER V 

The Principle of Fair Play 

V.i. Hart and Hawls on Fair Play 

In Chapter IV, we saw how many consent theorists 
have recognized as grounds of political obligation acts 
which are not consensual acts, promises, or contracts. 
Primarily through utilizing what I called "consent-imply­
ing" acts, Locke and other consent theorists confusedly, 
and unintentionally, acknowledged the existence of 
grounds of political obligation which were not deliberate 
undertakings. These grounds were acts which seemed to 
bind the individual to the state, and seemed to be related 
to consent in some way; they were recognized as morally 
significant acts, but were mistakenly subsumed under the 
title of consent. Specifically, the "consent-implying" acts 
in question were the "enjoyments" of the benefits of gov­
ernment within the state. 

The problem, then, has become one of understanding 
the significance of these sorts of acts in new (i.e., not 
consent-related) terms. If we allow that these acts, which 
are not consensual in character, may nonetheless generate 
political obligations, how are we to explain this possibil­
ity? One sort of explanation whicq has enjoyed some 
popularity during the last two decades relies on what has 
been called "the Principle of Fair Play"! (or "the Principle 
of Fairness"). I suggested in Chapter IV that this principle 
might be regarded in some ways as an extension of certain 
consent theory intuitions; but more often, it is regarded as 
simply a replacement for consent theory. H.L.A. Hart, for 
instance, in the first concise formulation of the principle 
of fair play, writes: 

A third important source of special rights and obli­
gations which we recognize in many spheres of life is 
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what may be termed mutuality of restrictions, and I 
think political obligation is intelligible only if we see 
what precisely this is and how it differs from the 
other right-creating transactions (consent, promising) 
to which philosophers have assimilated it.2 

Hart's comments on the principle (and on its application 
to political cases) are fairly sparse, but I want to examine 
them briefly by way of introduction. Hart's explanation of 
the "special transaction" he has in mind runs as follows: 

When a number of persons conduct any joint en­
terprise according to rules and thus restrict their lib­
erty, those who have submitted to these restrictions 
when required have a right to a similar submission 
from those who have benefited by their submission. 
The rules may provide that officials should have au­
thority to enforce obedience .. , but the moral obliga­
tion to obey the rules in such circumstances is due to 
the cooperating members of the society, and they 
have the correlative morall'ight to obedience.3 

While Harl does nolrefor to thIs source of special rights 
and obligations in terms of' f'ail'll~)ss or fair play, he does 
note later that "in the case of mutual restrictions we are in 
fact saying that this claim to interfere with another's free­
dom is justified because it is fair,"4 We can understand 
him, then, to be claiming that in the situation described, a 
beneficiary has an obligation to "do his fair share" by 
submitting to the rules when they require it; others who 
have cooperated before have a right to this fair distribu­
tion of the burdens of submission. 

Clearly, Hart intends to restrict the generation of rights 
and obligations under the principle of fair play to certain 
special contexts. Not just any situation in which we 
would be inclined to talk of fair play will suffice. The 
salient features of these special contexts seem to be: 1) a. 
number of individuals participate in an "enterprise"; 2) a 
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set of rules (according to which individuals are uniformly 
restricted in their actions) governs the enterprise; 3) when 
some (or all) of the participants follow the rules, certain 
benefits accrue to some (or all) of the participants-but 
these benefits may be gotten in at least some cases without 
following the rules when one's turn comes. Under these 
conditions, when a person (who must presumably be a 
participant, although Hart does not specify this) benefits 
from others having followed the rules, he has an "obliga­
tion of fair play" also to follow the rules, and those who 
have followed the rules have a right to his cooperation. 

A large number of questions concerning this account 
come immediately to the fore. What is to be counted as 
"an enterprise"? (Will any "project" be "an enterprise"? 
Must participants be "members," or have joined in some 
way?) Why is a set of rules necessary? (Mightn't a princi­
ple of fair play apply as well to nonrule-governed enter­
prises?) How do we specify the class of beneficiaries to 
whom obligations are ascribed? (Who counts as a partici­
pant, and who as an "outsider"?) Must a "fair share" of 
benefits be received to obligate the recipient to do his "fair 
share" in following the rules? The list can go on. Obvi­
ously, Hart's account leaves out far more than it fills 
in (but in fairness, it was not intended as a complete 
account-Hart's essay does not profess to give this princi­
ple any more than a superficial treatment). What is needed 
for our present purposes is a fuller discussion of both the 
principle itself and its application to political cases. 

Both needs are best met by John Rawls's 1964 essay, 
"Legal Obligation and the Duty of Fair Play." In it Rawls 
builds on Hart's account to give both a more complete ac­
count of the principle of fair play and an extensive discus­
sion of its application to constitutional democracies. 
(Rawls's later account of the principle inA Theory of Jus­
tice is substantially the same; in many respects, however, 
the account presently under discussion is more detailed 
and hence more suitable for present purposes.)5 The ways 
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in which Rawls elaborates on and adds to Hart's principle 
are, I think, interesting. Rawls's central presentation of 
the principle of fair play runs: 

The principle of fair play may be defined as fol­
lows. Suppose there is a mutually beneficial and just 
scheme of social cooperation, and that the advantages 
it yields can only be obtained if everyone, or nearly 
everyone, cooperates. Suppose further that coopera­
tion requires a certain sacrifice from each person, or 
at least involves a certain restriction of his liberty. 
Suppose finally that the benefits produced by cooper­
ation are, up to a certain point, free: that is, the 
scheme of cooperation is unstable in the sense that if 
anyone person knows that all (or nearly all) of the 
others will continue to do their part, he will still be 
able to share a gain from the scheme even if he does 
not do his part. Under these conditions a person who 
has accepted the benefits of the scheme is bound by a 
duty of fair play to do his part and not to take advan­
tage of the free benetlts by not cooperating.6 

The context within which obligations (or duties­
Rawls is not particularly concerned here with the distinc­
tion between them) of fair play can arise, as described by 
Rawls, can be seen to exhibit three important features 
parallel to those we discerned in Hart's account: 

1. There must be an active scheme of social cooperation. 
This does not really advance Us much beyond Hart's "en­
terprise," but I think that both writers clearly intended 
that the principle cover a broad range of schemes, pro­
grams, enterprises, etc., differing in size and in signifi­
cance. Thus, a tenant organization's program to improve 
conditions in their apartment building, and an entire 
political community's cooperative efforts to preserve 
social order, both seem to qualify as "enterprises" or 
"schemes of social cooperation" of the appropriate sort. 
Rawls does set two explicit conditions, however, which 
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help us limit the class of "schemes" he has in mind. First, 
they must be "mutually beneficial." This condition is, I 
think, implicit in Hart's account as well; indeed, the prin­
ciple would be obviously objectionable in its absence. 
Second, the schemes must be just. This condition is 
nowhere alluded to by Hart, and I will consider it care­
fully in V.ii. In his later discussions of the principle (see 
note 5), Rawls introduces the term "institution" to replace 
"scheme of social cooperation." I find this term not only 
equally nebulous, but unnecessarily restrictive. Surely 
fair play considerations apply to many schemes which do 
not involve anything we would want to call an "institu­
tion." When nine friends decide to collect newspapers 
from neighbors to sell as scrap, in order to raise money for 
their softball team, their scheme hardly seems to consti­
tute an "institution" (at the very least, we would say that 
this seems too "formal" a title). Yet when one of the nine 
plays on the team while failing to help in the collections, 
surely our criticism would be made in terms of "fair 
play." 

2. Cooperation under the scheme involves at least a re­
striction of one's liberty. Rawls does not mention here, as 
Hart does, that this restriction be in accord with a system 
of rules which govern the scheme by determining the 
requirements of cooperation (although his later "insti­
tutional" language does follow Hart's requirement). 

_ Frankly, I can see no good reason to insist on the rule­
governedness of the enterprise. Might not an enterprise be 
of the right sort which, say, assigned burdens fairly but 
not in accord with any preestablished rules? Cannot 
doing one's part be obligatory under considerations of fair 
play even if "one's part" is not rule-specified? Consider 
again the example of the paper collection. Must there be a 
set of rules which specifies the part which each partici­
pant must play in the collection? It seems that it would be 
obligatory for each to do "his part" in the scheme, even if 
that "part" is not clearly defined by rules. But perhaps my 
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objection simply involves a stricter reading of "system of 
rules" than either Hart or Rawls has in mind. 

3. The benefits yielded by the scheme may be gotten in 
at least some cases by someone who does not cooperate 
when his turn comes; here Rawls again makes explicit a 
condition which Hart clearly has in mind (since "free rid­
ing" is a problem only when this condition obtains). But 
Rawls adds to this the condition that the benefits in ques­
tion can be obtained only if nearly all of the participants 
cooperate. I confess that I again do not see the necessity of 
this condition. Would it be any less unfair to take the 
benefits of the cooperative sacrifices of others if those 
benefits could be obtained even if one-third or one half of 
the participants neglected their responsibilities toward 
the scheme? Would this make that neglect justifiable? 
Surely not. A scheme which requires uniform cooperation 
when only 50 percent cooperation is needed may perhaps 
be an inefficient scheme; but it is not clear that this would 
make considerations of fair play inapplicable. Consider a 
community scheme to preserve water pressure which 
prohibits watering lawns in the evening, when in fact if 
half of the members watered their lawns there would be 
no lowering of water pressure. Surely this is an inefficient 
plan, compared to alternatives. But once the plan was in­
stituted, would a member be any more justified in water­
ing his lawn in the evening than if only a few people's so 
doing would lower the water pressure? I think it is clear 
that he would not be. Certainly free riding is more 
dangerous to the scheme's successful provision of benefits 
when Rawls's requirement obtains; it may then be even 
more objectionable in those cases. But this additional ob­
jectionable element seems to have nothing to do with con­
siderations of fair play /' 

P This argument also seems to me to provide an effective response to a 
recent attack on the principle of fair play made by M.B.E. Smith (in "Is 
There a Prima Facie Obligation to Obey the Law?"). Smith argues that 
failing to cooperate in a scheme after receiving benefits is only unfair if 
by this failure we deny someone else benefits within the scheme. But my 
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Rawls's account, then, seems to conform to either the 
letter or the spirit of Hart's account fairly consistently. 
One significant addition Rawls makes, however, is to 
move beyond Hart's simple requirement that an individ­
ual have benefited from the scheme in order to become 
bound. Rawls specifies that the obligation depends on 
"our having accepted and our intention to continue ac­
cepting the benefits of a just scheme of cooperation .... "7 

We have, then, a move from mere benefaction in Hart's 
case, to a positive acceptance of benefits in Rawls's ac­
count. (The "intention to continue accepting benefits" 
seems quite beside the point here, and Rawls drops that 
clause in later versions; I will ignore it.) While the distinc­
tion between benefiting and accepting benefits is usually 
not easy to draw in actual cases, that there is such a dis­
tinction, and that it is of great significance to moral ques­
tions, is undeniable. Suppose that I am kidnapped by a 
mad doctor and dragged to his laboratory, where he forces 
on me an injection of an experimental drug. When I dis­
cover that the result of the injection is a great increase in 
my intelligence and strength, it is undeniable that I have 
benefited from the injection; but it would be a simple 
abuse of language to say that I had "accepted" the benefits 
which I received. Or consider the difference between the 
cases in which a stranger (a) sneaks into my yard while I 
am out of town and mows my lawn, and (b) asks me ifI'd 
like to have my lawn mowed, and proceeds to mow it after 
receiving an affirmative response. In both cases I have 
clearly received a benefit (in fact, the same benefit), but 

example is precisely a case in which the failure to cooperate may not 
deny anyone else benefits within the scheme. And still it looks as iffail­
ure to cooperate is unfair, for by failing to do his part, the individual 
takes advantage of the others, who act in good faith. Whether or not my 
cooperation is necessary for benefiting other members, it is not fair for 
me, as a participant in the scheme, to decide not to do my part when the 
others do theirs. For these reasons, Smith's argument is unpersuasive, as 
is J. R. Pennock's similar position in "The Obligation to Obey the Law 
and the Ends of the State," in S. Hook (ed.), Law and Philosophy, New 
York University Press, 1964. 
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only in the latter would we say that I had "accepted" that 
benefit. It seems clear from these examples that we can 
distinguish, at least in some cases, between mere receipt 
and positive acceptance of benefits. And it seems equally 
clear that this distinction may play a crucial role in de­
termining whether or what obligations arise from my 
having benefited from another's actions. 

To have accepted a benefit in the right sense, I must 
have wanted that benefit when I received it, or have made 
some effort to get the benefit, or at least not have actively 
attempted to avoid getting it. I will try to be more precise 
about this distinction later; here I want only to suggest 
that Rawls apparently does not see mere benefaction as 
sufficient to generate an obligation of fair play. He stresses 
instead the necessity that the benefits be voluntarily ac­
cepted by the beneficiary. 

This restriction of the principle, of course, seems quite 
intuitive, for it seems to place us less at the mercy of 
the whims of cooperative schemes (see my criticism of 
Nozick's arguments in V.iv). And while I have suggested 
that Rawls has added to Hart's account in imposing this 
restriction, once again it is possible that such a restriction 
was intended by Hart. For he does note that "not all obli­
gations to other persons/are deliberately incurred, though 
I think it is true of all special rights that they arise from 
previous voluntary actions."8 In other words, while obli­
gations of fair play need not be deliberately incurred, a 
voluntary action is required. And what is this voluntary 
action? It is possible that Hart refers simply to the volun­
tary act of joining the cooperative scheme. But it is also 
possible that the voluntary act Hart has in mind as a 
necessary condition for the generation of obligations of 
fair play is the voluntary acceptance of benefits from the 
scheme. Since mere receipt of benefits need not involve 
any voluntary act, Hart may then have in mind the same 
sort of restriction on the principle as Rawls. At any rate, 
the problems associated with this distinction will receive 
fuller consideration in V.iv and V.v. 
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V.ii. Fair Play and Justice 

Before continuing, however, I want to return to con­
sider briefly one of Rawls's conditions for the generation 
of obligations of fair play: the condition states that only 
when the scheme or institution in question is just can any 
obligations of fair play (relative to that scheme) arise. This 
claim is part of a more general thesis that we can never be 
bound to support or comply with unjust arrangements; 
although Rawls never advances this general thesis in so 
many words, it follows from his (unacceptable) claim that 
all obligations are accounted for by the principle of fair 
play,9 conjoined with the absence of any natural duties 
which could account for such a bond. It will be recalled, 
no doubt, that I argued earlier (IV.i) that Rawls was mis­
taken in his claim that consent to an unjust institution 
could not bind. It remains now to be asked if the principle 
of fair play can be limited in application to contexts of just 
cooperative schemes.q An answer to this question is, of 
course, of some importance, since Rawls's condition 
would limit significantly the principle's application in 
both political and nonpolitical settings. 

Rawls's requirement that the scheme of cooperation be 
just is put forward quite casually in the paper we have 
been considering; although he calls it an "essential condi­
tion," as far as I can see, he offers no defense of this claim. 
Even in the more recent statement of this requirement in 
A Theory of Justice, we are given little in the way of a jus­
tification of it. While he suggests that the condition is 
necessary to guarantee the requisite "background condi­
tions" for obligation,lO he elaborates on this point only by 
using the bad argument discussed previously in IV.i, 
which concerns the fact that "extorted promises are void 
ab initio." As I argued in the case of consent, of course, 
the injustice of an institution (or cooperative scheme) 

q Here considering the principle of fair play only as one of several 
principles of obligation (Le., one which does not account for obligations 
of fidelity and consent, as it does on Rawls's view). 
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need not have any effect on the voluntariness of my mem­
bership in or acceptance of benefits from that scheme. 
And since it is a failure in terms of voluntariness that ren­
ders extorted promises nonbinding, Rawls's argument 
appears to be a non sequitur in the case of fair play, as 
well as consent. 

As Rawls supplies us with no real arguments for this 
"justice condition," let us try to construct some for him. 
Two sorts of arguments suggest themselves as defenses 
of this condition; the first concerns the purpose of the 
scheme or the ends it promotes, while the second con­
cerns more directly distribution within the scheme. Our 
first argument would run as follows: we cannot have obli" 
gations to do the morally impermissible, or to support 
schemes whose purposes are immoral or which promote 
immoral ends. Since unjust schemes fall within this cate­
gory, we cannot have an obligation to cooperate within 
unjust schemes. Now, there are a number of obvious prob­
lems with this defense of Rawls's "justice condition." 
Some of these were discussed earlier when I defended the 
possibility of binding consent being given to unjust in­
stitutions (IV.i). But another problem is this: why does 
Rawls only disqualifY"unjust schemes, rather than all 
schemes which promote or aim at immoral ends? Why 
does Rawls not include the more general prohibition? 

The reason is, I think, that while these immoral ends of 
the scheme provide us with a reason for working against 
it, the justice condition is meant to be tied to the principle 
in a more intimate fashion. But what is this fashion? Thus 
far, nothing we have said about fair play seems to have 
anything to do with the moral status of the scheme's pur­
poses. The intuitive force of the principle of fair play 
seems to be preserved even for, e.g., criminal conspira­
cies. The special rights and obligations which arise under 
the principle are thought to do so because of the special 
relationships which exist between the cooperating partic­
ipants; a fair share of the burdens is thought to be owed by 
a benefiting participant simply because others have sac-
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rificed to allow him to benefit within a cooperative 
scheme. No reference is made here to the morally accept­
able status of the scheme. Simple intuitions about fair 
play, then, do not seem to provide a reason for disqualify­
ing unjust cooperative schemes. Rather, they suggest that 
obligations of fair play can, at least sometimes, arise with­
in such schemes. 

But perhaps another sort of support can be given to 
Rawls's condition. This second argument concerns distri­
bution within the scheme, and it certainly has the Rawls­
ian flavor. We suggest, first, that what the justice condi­
tion does is, in effect, amend the principle to read that a 
person is bound to do his fair share in supporting a 
cooperative scheme only if he has been allocated a fair 
share of the benefits of the scheme. Previously, the princi­
ple of fair play required only that the individual have ac­
cepted benefits from the scheme in order to be bound, 
where now it requires that he have accepted benefits and 
have been allocated at least a fair share of benefits. The 
role of the justice condition now appears to be important 
and an intimate feature of our intuitions about fair play. 
For if a scheme is just, each participant will be allocated a 
fair share of the benefits of cooperation; thus, anyone who 
benefits from the scheme at all, has the opportunity to 
benefit to the extent of a fair share (although he mayac­
cept less than this). We are guaranteed that the principle 
of fair play will apply only to individuals who have been 
fairly treated. Our feeling that a person ought not to have 
to share equally in supporting a scheme that treats him 
unfairly is given voice in this condition. The justice con­
dition, then, on this argument, serves the purpose of as­
suring that a man is bound to do his fair share only if he is 
allocated a fair share of benefits (and accepts some of 
them). 

I think that this is an important feature of our intuitions 
about fair play, and it also seems a natural way of reading 
Rawls. In fact, this may be the argument that Rawls is 
suggesting when, in elaborating on the principle, he 
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notes that if the scheme is just, "each person receives a 
fair share when all (himself included) do their part."ll 
(Rawls's observation is, strictly speaking, false; the justice 
of a scheme does not guarantee that each person either re­
ceives or accepts a fair share.) But if this is the argurrient 
Rawls intends for his justice condition, there are serious 
difficulties for it to overcome. The motivation for includ­
ing the requirement is (on this reading) to guarantee that 
an individual not become bound to carry a fair share of the 
burdens of a cooperative scheme if he has been allocated 
less than a fair share of its benefits; it is unfair to demand 
full cooperation from one to whom full benefits are de­
nied. But if this is our reason for including the justice 
condition, we have surely included too much. Why 
should we think that the whole scheme must be just for 
this sort of intuition to be given play? Rawls's justice con­
dition requires that everyone be allocated a fair share of 
benefits if anyone is to be bound by an obligation of fair 
play. But the reasons we have given for including this 
condition seem only to require that for a particular indi­
vidual to be bound, he must be allocated a fair share. This 
says nothing about the allocation of benefits in general, or 
about what benefits otherlJ are allocated. If some individ­
uals within an unjust scheme are allocated less than a fair 
share of benefits, then our reasons would support the view 
that they are not bound to carry a fair share of the burdens. 
But nothing said yet about feelings of fair play seems to 
exempt from obligation those individuals to whom a fair 
share of benefits is in fact allocated within an unjust 
scheme. So again the point of Rawls's justice condition 
comes into doubt. 

These arguments may prompt us to think more about 
the notion of a "fair share" of the burdens of cooperation. 
For if we understand by this phrase a share of the total 
burden proportionate to the share of the total benefits al­
located to the individual, then we may have no problem 
in accepting that anyone who accepts any benefits from a 
cooperative scheme is bound to do his "fair share." Our 
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belief that only an individual who is allocated a fair share 
of the benefits is bound to cooperate may be false. For it 
seems eminently fair to hold that each is bound to cooper­
ate to the extent that he is allowed to benefit from a 
cooperative scheme; thus, those who are allocated the 
largest shares of benefits owe the largest share of burdens. 
But even one who is allocated a very small share of the 
benefits is bound to carry a small share of the burdens 
(provided he accepts the benefits). 

Now, it is clear that these intuitions cannot be given full 
play in the case of schemes whose burdens cannot be 
unequally distributed. But there may seem to be other 
difficulties involved in the interpretation of the fair play 
principle sketched above. First, it seems to entail that the 
better off are bound to support unjust schemes which 
favor them, and the more discriminatory the scheme, the 
more strongly they must support it. And second, it seems 
to entail that those who are allocated tiny, unfair shares of 
the benefits are still bound to cooperate with the unjust 
scheme which mistreats them. These may again seem to 
be good reasons to limit the principle's application to just 
schemes. I think this appearance is misleading. First, the 
principle under discussion does not entail that the better 
off must support unjust schemes which favor them. While 
it does specify that they are obligated to repay by coopera­
tion the sacrifices made in their behalf by the other mem­
bers, the injustice of the scheme is a strong reason for op­
posing it, and a reason which gains in strength with the 
degree of injustice. Thus, there are moral considerations 
which may override the obligations of fair play (depend­
ing, of course, on the degree ofthe injustice ofthe scheme, 
among other things). And if we think of the burdens as 
sacrifices to be made, it seems only fair that the unjustly 
favored should be heavily burdened. As for the apparent 
result that the unjustly treated are still bound to support 
the scheme (even if to a lesser degree) which discrimi­
nates against them, this result can also be seen to be mis­
taken. For if we remember that benefits must be accepted 
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in order for an individual to be bound under the principle, 
the unfairly treated have the option of refusing to accept 
benefits, hence sparing themselves the obligation to sup­
port a scheme which treats them unfairly (and they have, 
as well, the duty to oppose such unjust schemes, regardless 
of what obligations they are under). The idea, then, is that 
only if they willingly accept the benefits of the scheme are 
participants bound to bear the burdens of cooperation, 
and only then in proportion to the benefits allocated to 
them. 

I am not sure just how much of the Hart-Rawls concep­
tion of the principle of fair play this analysis captures. But 
the considerations raised above seem to me to be good 
reasons for rejecting Rawls's "justice condition." While 
we can, of course, agree with Rawls that intolerably unjust 
s~hemes ought not to be furthered (and ought, in fact, to 
be opposed), there is no logical difficulty, at least, in hold­
ing that we may sometimes have obligations of fair play to 
cooperate within unjust schemes. And the arguments 
suggest that there may be no nonlogical difficulties either. 

V.iii. Fair Play and Po)itical Obligation 

To this point we have given a sketchy analysis of 
various aspects of the principle of fair play and the con­
texts within which it is supposed to apply. In V.iv I will -v 

consider in more detail how defensible the principle will 
be when applied to actual cases, and in V.v, when applied 
specifically to political cases. Here I want to pause to con­
sider the way in which the principle of fair play is sup­
posed to yield an account of political obligation, and the 
changes which this new account introduces into our con­
ception of that obligation. 

In the Introduction we observed that each of the differ­
ent accounts of the ground of political obligation would 
involve its own special conception of the content of the 
obligation, as well as the obligee to whom the obligation 
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is owed. The move from consent theory's account to an 
account utilizing the principle of fair play illustrates this 
point. On the consent theory account, remember, the 
ground of the obligation is some deliberate consensual 
act, promise, or contract; this account entails that both the 
content of the obligation and the identity of the obligee 
are dependent on the specific nature of the act performed 
(and on the context within which it is performed). Thus, 
the content is determined by determining what is con­
sented to, promised, etc., and the obligee is identified as 
simply the other party involved in the transaction. On the 
other hand, an account of political obligation using the 
principle of fair play (like Hart's) departs from this 
analysis in significant ways. The specific features of the 
act which is the ground of the obligation are far less cen­
tral to a determination of the content of the obligation. For 
here the ground in question is simply any acceptance of 
benefits provided through the sacrifices of other partici­
pants in a cooperative scheme; the content is, for any such 
case, doing one's part within the scheme. And the obligee, 
on the fair play account, is the class of participants in the 
scheme in question (with the exception of the obligor). 

This is not to say, of course, that there are not important 
continuities between the consent theory account of politi­
cal obligation and the account using the principle of fair 
play. Both are "obligation-centered" accounts,r and as 
such both stress the essential voluntariness of the' genera­
tion of the obligation. On both accounts, a voluntary act is 
the ground of our political bonds, although the consent 
theorist insists on the need for a deliberate undertaking 
where the "fair play theorist" does not. And of course, the 
fact that the acceptance of benefits may often be what I 

l' By an "obligation-centered" account I mean simply an account ac­
cording to which most or all of the people bound by political bonds, are 
bound by obligations (in the strict sense of "obligation" explained in 
I.ii). "Obligation-centered" accounts are to be opposed, of course, to 
"duty-centered" accounts, according to which most or all of those bound 
are bound by duties. 
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have called a "consent-implying act" further illustrates 
this continuity. But this continuity is not to be mistaken 
for a sign of identity between the two accounts; both Hart 
and Rawls are quite clear that the principle of fair play is 
not just a special principle of consent. Nonetheless, John 
Ladd, for instance, has interpreted the principle in this 
way. In commenting on Rawls's "Legal Obligation and 
the Duty of Fair Play," Ladd notes that "it provides us 
with a model of consent through participation rather than 
through contract. "12 I have already argued sufficiently 
against this sort of error in Chapter IV; it is just one more 
example of the more than frequent confusion in contem­
porary literature between what I have called acts which 
are "signs of consent" and acts which merely "imply con­
sent. " 

I have already suggested several ways in which the "fair 
play account" (as I shall hereafter call it) of political obli­
gation alters the way we see the ground, the content, and 
the obligee for the obligation in question. But I have not 
yet mentioned the advantages which this account is sup­
posed by its advocates to have over the more traditional 
account offered by consent theory. Neither, unfortunately, 
have its advocates. It is. however. fairly easy to guess what 
advantages one might believe the fair play account to 
have. First. this account involves viewing political com­
munities in a different way than consent theory; specifi­
cally, they are viewed as "communities" in a fairly strict -v 

sense. We are to understand political communities as 
being fundamentally, or at least in part, cooperative en­
terprises on a very large scale. Citizens thus are thought to 
stand in a cooperative relationship to their fellows, rather 
than in an adversary relationship with the government. 
And this former view may seem to some more realistic 
than the latter. 

But clearly the major advantage which the fair play ac­
count of political obligation is thought by its advocates to 
have, is that it provides a general account of our political 
bonds. No deliberate undertaking is necessary to become 
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obligated under the principle of fair play. One can become 
bound without trying to and without knowing that one is 
performing an act which generates an obligation.13 Since 
mere acceptance of benefits within the right context gen­
erates the obligation, one who accepts benefits within the 
right context can become bound unknowingly. This is an 
important difference from consent theory's accfount, 
which stressed the necessity of a deliberate undertaking. 
Thus, while one can neither consent nor accept benefits 
(in the right sense) unintentionally, one can accept bene­
fits without being aware of the moral consequences of so 
doing (while being unaware of the moral consequences of 
consenting defeats the claim that consent was given). The 
significance of this difference, of course, lies in the possi­
bility of giving a general account of political obligation in 
the two cases. Consent theory's failure to give a general 
account stemmed from the lack of citizens in modern 
states who had voluntarily undertaken political obliga­
tions in the sense required. At least initially, however, it 
seems much more plausible to suggest that most or all of 
us have accepted benefits, as is required to be bound 
under the principle of fair play. Thus, the possibility of 
givin~ a general account using this principle seems to be 
vastly increased over one which uses a principle of con­
sent. This would not be the case, however, if accepting 
benefits in the right sense required having an understand­
ing of the moral consequences of such acceptance, for cer­
tainly most citizens who receive the benefits of govern­
ment do not have such an understanding. 

Exactly what "accepting the benefits of government" 
amounts to, of course, is not yet entirely clear. Neither is 
the identity of the "cooperative scheme" embodied in 
political communities. These points will be discussed as 

• we continue. My aim here has been simply to mention 
what might seem to be advantages of the fair play account; 
whether these "advantages" are genuine remains to be 
seen. But regardless of the advantages this account may 
have over the consent theory account, it surely falls short 
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of this latter account on one score. Consent is a clear 
ground of obligation. If we are agreed on anything con­
cerning moral requirements, it is that promising and con­
senting generate them. In specifying a different ground of 
obligation, the account using the principle of fair play 
draws away from the paradigm of obligation-generating 
acts. And to those who are strongly wedded to this 
paradigm of consent, like Robert Nozick, the principle of 
fair play may seem a sham. 

V.iv. Nozick's Arguments 

In Chapter 5 of Anarchy, State, and Utopia ,14 Nozick 
argues against accepting the principle of fair play as a 
valid moral principle, not just in political settings, but in 
any settings whatsoever. While he seems to rely more on 
the snowball effect of deviously arranged examples than 
on argument, Nozick nonetheless makes a persuasive case 
against the principle. I will consider Nozick's presenta­
tion centrally in the remainder of my examination of the 
principle, in that it seems to touch at least briefly on most 
of the problems we will want to discuss. 

Nozick begins by descfibing a cooperative scheme of 
the sort he thinks Hart and Rawls have in mind, and then 
suggests that benefaction within that scheme may not 
bind one to do one's part: -v 

Suppose some of the people in your neighborhood 
(there are 364 other adults) have found a public ad­
dress system and decide to institute a system of pub­
lic entertainment. They post a list of names, one for 
each day, yours among them. On his assigned day 
(one can easily switch days) a person is to run the 
public address system, play records over it, give news 
bulletins, tell amusing stories he has heard, and so 
on. After 138 days on which each person has done his 
part, your day arrives. Are you obligated to take your 
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turn? You have benefited from it, occasionally open­
ing your window to listen, enjoying some music or 
chuckling at someone's funny story. The other people 
have put the~elves out. But must you answer the 
call when it is your turn to do so? As it stands, surely 
not. Though you benefit from the arrangement, you 
may know all along that 364 days of entertainment 
supplied by others will not be worth your giving up 
one day. You would rather not have any of it and not 
give up a day than have it all and spend one of your 
days at it. Given these preferences, how can it be that 
you are required to participate when your scheduled 
time comes ?15 

On the basis of this example and others, Nozick concludes 
that we are never bound to cooperate in such contexts (un­
less we have given our consent to be constrained by the 
rules of the cooperative scheme). 

Now Nozick does not, to be fair, simply pick the 
weakest form of the principle of fair play and then reject it 
for its inadequacy in hard cases; he has, in fact, a sugges­
tion for improving the principle in response to the cases 
he describes. Having noticed, I suppose, that the case de­
scribed above favors his conclusions largely because of 
the negligible value of the benefits received (can we even 
imagine the day-long efforts of our painfully dull neigh­
bors to entertain us as a benefit?), Nozick suggests that "at 
the very least one wants to build into the principle of fair­
ness the condition that the benefits to a person from the 
actions of others are greater than the cost to him of doing 
his share."16 There is certainly something right about this; 
something like this must be built into the idea of a useful 
cooperative scheme. On the other hand, we can imagine a 
defender of the principle saying, "if you weren't prepared 
to do your part you oughtn't to have taken any benefits 
from the scheme, no matter how insignificant." Nozick, of 
course, has more to say on this point, and so do I. 

Even if we do modify the principle with this condition, 
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however, N ozick has other arguments against it: "The 
benefits might only barely be worth the costs to you of 
doing your share, yet others might benefit from this in­
stitution much more than you do; they all treasure listen­
ing to the public broadcasts. As the person least benefited 
by the practice, are you obligated to do an equal amount 
for it?"17 The understood answer is "No," but we might 
agree with this answer without agreeing that it tells 
against the principle. For if we understand by "doing 
one's part" or "doing one's fair share" not necessarily 
"doing an equal part," but rather "doing a part propor­
tionate to the part of the benefits received," then the one 
who benefits least from a cooperative scheme will not be 
bound to share equally in the burdens of cooperation. I ar­
gued for this interpretation in V.ii, and if we accept it, 
Nozick's PA system example may no longer seem so 
troublesome. For mightn't we be willing to admit that the 
individual in question, because he benefited soJittle, was 
bound to cooperate, but not to the same extent as others 
who benefit more from the scheme? Would being obli­
gated to do one's part in the PA scheme seem quite so ob­
jectionable if one's part was only, say, an hour's worth of 
broadcasting, as opposed to the PA enthusiasts', whose 
parts were one and a half days of broadcasting? There are, 
perhaps, not clear answers to these questions, and cer­
tainly the "too-available" character of the benefits causes 
some difficulties here (these problems will surface again-....l 
later). 

But surely the defender of the principle of fair play will 
have more fundamental objections to Nozick's case than 
these. In the first place, the individual in Nozick's PA 
example does not seem to be a participant in the scheme 
in the sense that Hart and Rawls may have in mind. While 
he does live in the neighborhood within which the 
scheme operates, and he does benefit from it, he is still 
very much of an "innocent bystander." The PA system 
scheme has been built up around him in such a way that 
he could not escape its influence. And, of course, the 
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whole force of Nozick's example lies in our feeling that 
others should not be able to force any scheme they like 
upon us, with the attendant obligations. The PA case 
would be precisely such a case of "forced" obligation. So ! 

naturally we may find Nozick's criticism of the principle 
of fair play convincing, if we believe the principle to en­
tail that we do have obligations under the PA scheme. 

But it seems clear that Part at least, and probably Rawls 
as well, did not mean fa" the principle to apply to such 
cases of "innocent bystanders." Hart, remember, begins 
his specification of the principle with: "When a number of 
persons conduct any joint enterprise .... " He then goes on 
to suggest that those who benefit from others following 
the rules are bound to cooperate as well. This way of stat­
ing the principle does seem to leave open the possible 
reading that anyone at all who benefits, whether he be a 
participant or not, is obligated to cooperate. And Nozick 
must be relying on such a reading if he believes his PA 
system case to be one to which Hart's principle applies. 
But this reading does not seem to capture the spirit of 
Hart's remarks; the beneficiaries who are bound under 
Hart's principle must, I think, be among those persons 
who are "conducting" the enterprise. This seems to me to 
be implicit in Hart's remarks. It is certainly a shame that 
he did not make it explicit, for that would have guarded 
the principle against the implausible sort of reading that 
Nozick utilizes, in which the principle binds everyone 
who benefits from the enterprise, regardless of his relation 
to it. 

And a principle which had those results would be an 
outrageous one. People who have no significant relation­
ship at all with some cooperative scheme may receive 
incidental benefits from its operation. Thus, imagine 
yourself a member of some scheme which benefits you 
immensely by increasing your income. Your friends and 
relatives may benefit incidentally from the scheme as well 
if, say, you now become prone to send them expensive 
presents. But the suggestion that their benefiting in this 
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way obligates them to do their part in the scheme is ab­
surd. 

That Hart did not have in mind such an outrageous 
principle can be seen as follows, if any doubt remains. He 
wants the principle to serve in giving an account of politi­
cal obligation. The benefits which citizens receive within 
the cooperative scheme of a political community may be 
thought of primarily as the benefits of the rule of law. It is 
the receipt of these benefits that binds each citizen to his 
fellow citizens. But, of course, other people besides citi­
zens receive benefits from those citizens' maintaining the 
rule of law. People residing in neighboring nations, for 
instance, benefit from this. But Hart surely does not want 
to maintain that, e.g., Canadian citizens are bound to the 
political community in the United States simply because 
Canadians also benefit from the U.S. citizens' cooperative 
efforts to maintain the rule of law! 

My suggestion is that Hart and Rawls should be read as 
holding that only beneficiaries who are also participants 
(in some significant sense) are bound under the principle 
of fair play. And on this reading, of course, Nozick's PA 
system example does not seem to be a case to which the 
principle applies; the individual in question is not a par­
ticipant in the scheme, having had nothing to do with its 
institution, and having done nothing to lead anyone to be­
lieve that he wished to become involved in the scheme. 
The example, then, cannot serve as a counterexample to 
Hart's principle. In fact, all of Nozick's examples in his 
criticisms of Hart are examples in which an "outsider" 
has some benefit thrust on him by some cooperative 
scheme to which he is in no way tied (see Nozick's 
"street-sweeping," "lawn-mowing," and "book-thrust­
ing" examples).18 But if I am right, these examples do not' 
tell against the principle of fair play, since the benefits ac­
cruing to "outsiders" are not thought by Hart and Rawls 
to bind under that principle. 

The problem of specifying who are "outsiders," and 
consequently, whose benefits will count, is a serious one, 
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especially in the political applications o'f the principle; I 
wilt have more to say about that in V.v. And it seems that 
the ptoblem may provide ammunition for a serious coun­
terattack by someone like Nozick against the principle of 
fair play. We have maintained, remember, that only "par­
ticipants" or "insiders" in the cooperative scheme are 
candidates for being obligated under the principle to do 
their share in cooperating. Those "outsiders" who benefit 
from the scheme's operation are not bound under the 
principle of fair play. But how exactly do we differentiate 
between these outsiders and the insiders? What relation­
ship must hold between an individual and a cooperative 
scheme for him to be said to be a participant in some sig­
nificant sense? 

This is a hard question to answer, but we have already 
considered some cases where an individual is not a partic­
ipant in the right sense. Thus, merely being a member of 
some group, other members of which institute a scheme, 
is not enough to ma~e 0le a participant or an "insider." 
Although Nozick's man IS 'a "member" of an identifiable 
group, namely his neighborhood, this "membership" does 
not suffice to make him a participant in any scheme his 
neighbors dream up. Normally, we would want to say that 
for an individual to be a real participant in a cooperative 
scheme, he must have either 1) pledged his support, or 
tacitly agreed to be governed by the scheme's rules, or 2) 
played some active role in the scheme after its institution. 
It is not enough to be associated with the "schemers" in 
some vague way; one must go out and do things to be­
come a participant or an "insider" and to potentially be 
bound under the principle of fair play. . 

Now, we can imagine an opponent of the principle ac­
cepting these remarks concerning whose benefiting will 
count, and accepting our criticism of Nozick's PA system 
counterexample, and still responding to our discussion by 
posing the following dilemma: We are agreed, the Nozick­
ian begins, that "outsiders" fall outside the scope of Hart's 
principle; not just anyone who benefits from a cooperative 



124 V. PRINCIPLE OF F AIR PLAY 

scheme will be bound to do his share in it. And we are 
agreed that mere membership in some group, other mem­
bers of which conduct some cooperative scheme, is insuf­
ficient to make one an "insider." And we are agreed that 
one becomes an "insider" by the means described above, 
perhaps among others. But the problem is this. In becom­
ing an "insider," one must do something which involves 
either an express or a tacit undertaking to do one's part in 
the scheme. So if the principle of fair play can bind only 
"insiders" in a cooperative scheme, it will bind only those 
individuals who have already become bound to do their 
part in the scheme in becoming "insiders." The principle 
is superfluous; it collapses into a principle of consent. All 
and only those individuals who have actually undertaken 
to do their part in the scheme are bound by the principle 
of fair play to do their part in the scheme. Benefiting 
under the scheme is quite irrelevant, for benefiting only 
counts under the.principle for "insiders." But "insiders" 
are already bound to the scheme, whether they benefit 
from it or not. 

This argument, if it is acceptable, counts heavily 
against the principle of fair play, for that principle WaS 

supposed to show us how individuals could become 
bound to some cooperative enterprise without actually 
giving their consent to it. But if the principle can only 
plausibly be thought to bind those who have already con­
sented to going along with the enterprise, the principle's 
usefulness becomes highly doubtful. We can explain 
whatever obligations participants in the enterprise are 
thought to have simply in terms of the principles of con­
sent and fidelity, quite independent of considerations of 
fair play. We cannot become participants in the right 
sense without having given at least tacit consent to do our 
part in the scheme. 

But is this sort of argument acceptable? Is it true that I 
cannot become a participant in the right sense without 
giving at least tacit consent to the scheme? Surely many 
participants in cooperative schemes have given their con-
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sent, either express or tacit, and are bound tQ their 
schemes regardless of what else they do to bind them­
selves. But these are not the individuals with whom Hart 
and Rawls are primarily concerned. With all our discus­
sion of "participation," we are overlooking a feature of the 
principle of fair play which Ra'tVls (and Hart, I've sug­
gested) saw as essential to the generation of the obliga­
tion. The principle of fai~play does not specify that all 
participants in cooperative schemes are bound to do their 
part, or even that all participants who benefit from the 
schemes are so bound. It states rather that those who ac­
cept the benefits of a cooperative scheme are bound to 
cooperate. This distinction between accepting benefits 
and merely receiving benefits has been lost somewhere in 
the shuffle. It is a distinction which is completely over­
looked in Nozick's discussion of the principle of fair play. 
But it seems to me that this distinction is crucial in set­
tling the problem of how to distinguish participants (or 
"insiders") from "outsiders." 

For Rawls and Hart, the principle of fair play accounts 
for the obligations of those whose active role in the 
scheme consists of accepting the benefits of its workings. 
One becomes a participant in the scheme precisely by ac­
cepting the benefits it offers; the other ways in which one 
can become a participant are not important to considera­
tions of fair play. And individuals who have merely 
received benefits from the scheme have the same status 
relative to it as those who have been unaffected by the 
scheme; they are not in any way bound to do their part in 
the scheme unless they have independently undertaken to 
do so. If, as I suggested, the acceptance of benefits consti­
tutes the sort of "participation" in a scheme with which 
Rawls and Hart are concerned, we can understand why 
neither Rawls nor Hart specifically limits the application 
of the principle to participants in the scheme. This limita­
tion has already been accomplished by making obligation 
conditional on the acceptance of benefits. This means, of 
course, that the principle cannot be read as the outrageous 
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one which requires anyone at all who benefits from the 
scheme to do his part in it (this is the reading I earlier at­
tributed to Nozick); it is limited in application to those 
who are participants in the scheme, in the sense of having 
accepted benefits. 

But understanding the principle in this way also helps 
us see why the Nozickian line of argument we have con­
sidered cannot succeed. The Nozickian tried to persuade 
us that an individual could not become a participant, or 
an "insider," without doing something which amounted 
to giving his consent to do his part in the scheme. The ob­
ligations generated relative to the scheme could be ex­
plained in terms of consent. But it seems clear that a man 
can accept benefits from a scheme, and be a participant in 
that sense, without giving his consent to the scheme. And 
further, such acceptance of benefits does seem to obligate 
him to do his part. Let me support and clarify this claim 
with an example. 

Imagine that in Nozick's neighborhood the need for 
public entertainment is not the only matter of concern. 
There is also a problem with the neighborhood's water 
supply; the water pumped through the pipes is suffi­
ciently polluted to make nearly everyone desire corrective 
action of some sort. But the government is sufficiently un­
responsive to make them sure that they will have to han­
dle the problem themselves. So a neighborhood meeting 
is called, at which a majority votes to dig a public well 
near the center of the neighborhood, to be paid for and 
maintained by the members of the neighborhood. 

Some of the members clearly give their consent to the 
proposed scheme. Others, who vote against the proposal, 
do not. Iones, in particular, announces angrily that he 
wants to have nothing to do with the scheme and that he 
will certainly not pledge his support. Nothing, he claims, 
could make him consent to such a ridiculous enterprise. 
But in spite of his opposition, the well is dug, paid for, 
and maintained by the other members of the neighbor-
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hood. Jones, as expected, contribute~othing to this ef-
fort. ~ 

Now the benefits of clear, fresh water are available to 
the neighborhood, and Jones begins to be envious of his 
neighbors, who go to the well daily. So he goes to the well 
every night and, knowing that the water will never be 
missed, takes some home with him for the next day. It 
seems clear to me that Jones is a perfect example of a "free 
rider." And it also seems clear that, having accepted ben­
efits from the scheme (indeed, he has gone out of his way 
to obtain them), he has an obligation to do his part within 
it. But he certainly does not seem to have consented to the 
scheme. We have, then, a case in which an individual has 
an obligation to do his part within a cooperative scheme 
which is not accounted for by a principle of consent. We 
would, I think, account for that obligation precisely in 
terms of fair play. Jones has made himself a participant in 
the scheme by accepting its benefits, although he has re­
fused to give his consent. 

So the Nozickian argument does not succeed. One 
might, rather feebly I think, try to maintain that Jones's 
taking the water was a way of giving tacit consent to the 
scheme. Hopefully, our discussion of consent in Chapter 
IV will have convinced the reader of the unpersuasiveness 
of such a position. But if not, we can suppose instead that 
Jones goes to the well during the day, taking the water 
while shouting, "Don't think this means I'm coming into 
your stupid scheme! I'll never consent to share the bur­
dens of this enterprise!" Certainly under those conditions, 
to call the taking of the water a consensual act would be 
ludicrous. 

I have tried to show, then, that the principle of fair play 
does not collapse into a principle of consent. While many 
participants in cooperative schemes will be bound to do 
their parts because they have consented to do so, many 
others will be bound because they have accepted benefits 
from the s'cheme. The obligations of the lq.tter will fall 
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under the principle of fair play. We should not think, be­
cause of the peculiarity of Jones's position in our example, 

( that only the obligations of free riders like Jones will be 
accounted for by the principle. It is possible to go along 
with a cooperative scheme (as Jones does not) without 
consenting to it, becoming bound through one's accept­
ance of benefits. In fact, I think that most participants in 
cooperative schemes do nothing which can be thought to 
constitute consent. It is not necessary to refuse to give 
one's consent, as Jones does, in order not to give it. Con­
sent is not given to a scheme by any behavior short of ex­
press dissent. Most participants in cooperative schemes 
simply "go along with" the schemes, taking their benefits 
and carrying their burdens. But if they do not expressly 
undertake to support the schemes, and if their behavior 
does not constitute a response to a clear choice situation, I 
do not think that we can ascribe consent J:o them. Cer­
tainly by going along with a scheme, we lead others to ex­
pect certain future performances from us; but this does 
not show that we have undertaken to perform according 
to expectations. Thus, the obligations which participants 
in cooperative schemes have (relative to those schemes) 
will not normally be grounded in consent. It remains to be 
seen, however, under what conditions any participants in 
a scheme can be obligated to do their parts in it, for we 
have not yet discussed careIully the important notion of 
the acceptance of benefits. 

The reading of the principle which I have given obvi­
ously places a very heavy load on the notion of "accept­
ance," a notion to which we have as yet given no clear 
meaning. Rawls and Hart certainly give us no help on this 
count; in spite of the fact that Rawls stresses the need for 
"voluntary acceptance" in all of his accounts of the prin­
ciple, he never gives us any clues as to what this "volun­
tary acceptance" is supposed to be. It is not, as I suggested 
in V.i, at all easy to distinguish in practice between bene­
fits that have been accepted and those that have only been 
received, although some cases clearly seem to fall on the 

J 



V. PRINCIPLE OF FAIR PLAY 129 

j 
"merely received" side. Thus, benefits we have actively 
resisted getting, and those which we have gotten unknow­
ingly or in ways over which we had no control at all, seem 
not to be benefits we have accepted. To have accepted a 
benefit, I think, we would want to say that an individual 
must either 1) have tried to get (and succeeded in getting) 
the benefit, or 2) have taken the benefit willingly and 
knowingly. 

I suggested a moment ago that Nozick seems to have 
completely overlooked the distinction now under consid­
eration. This can be seen in the fact that all of his sup­
posed counterexamples to the principle seem to be cases 
of merely receiving, rather than accepting, benefits from 
some scheme (and this fact was, of course, responsible for 
my earlier charge that the individuals in Nozick's exam­
ples did not seem to be participants). But if the principle 
of fair play requires acceptance of benefits, then Nozick's 
examples may fail to be counterexamples. 

Consider Nozick's examples of the programs that 
involve "thrusting books" into unsuspecting people's 
houses,19 and the people on your street taking turns 
sweeping the street,2° Clearly, the benefits in question are 
merely received, not accepted. "One cannot," Nozick 
writes, "whatever one's purposes, just act so as to give 
people benefits and then demand (or seize) payment. Nor 
can a group of persons do thiS."21 I am suggesting, contra 
Nozick, that the principle of fair play does not involve 
justifying this sort of behavior; people are bound under 
the principle only when they have accepted benefits. 

Nozick's first-line example, the PA scheme, however, is 
slightly more difficult. For here the benefits received are 
not forced upon you, as in the "book-thrusting" case, or 
gotten in some other way which is outside your control 
(as in the case of the person who mows your lawn while 
you're out of town, which I mentioned in V.i). Rather, the 
benefits are what I will call "open"; while they can be 
avoided, they cannot be avoided without considerable in­
convenience. Thus, while I can avoid the (questionable) 
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benefits the PA system provides by remaining indoors 
with the windows closed, this is a considerable inconven­
ience (and eventually, at least, more than this). The bene­
fits are "open" in the sense that I cannot avoid receiving 

- them, even if I want to, without altering my life-style 
(economists often have such benefits in mind in speaking 
of "public goods"). Many benefits yielded by cooperative 
schemes (in fact most benefits,. I should think) are "open" 
in this way. A neighborhood organization's program to 
improve the neighborhood's appearance yields benefits 
which are "open." They cannot be avoided without avoid­
ing the neighborhood altogether. And the benefits of gov­
ernment, which we have spoken of frequently, are mostly 
of this sort. The benefits of the rule of law, protection by 
the armed forces, pollution control, etc., can be avoided 
only by emigration. 

We can contrast these cases of "open" benefits with 
benefits which are only "readily available." If instead of a 
PA system, Nozick's group had decided to rent a building 
in the middle of' town in which live entertainment was 
continuously available to neighborhood members, the 
benefits of the scheme would only be "readily available." 
A good example of the distinction under consideration 
would be the distinction between two sorts of police pro­
tection, one sort being an "open" benefit, the other being 
only "readily available." Thus, the benefits which I re­
ceive from the continuous efforts of police officers who 
patrol the streets, capture criminals, and eliminate poten­
tial threats to my safety are benefits which are "open." 
They can be avoided only be leaving the area which the 
police force protects. But I may also request special pro­
tection by the police, if I fear for my life, say, or if I want 
my house to be watched while I'm away. These benefits 
are "readily available." Benefits which are "readily avail­
able" can be easily avoided without inconvenience. 

Now, I think that clear cases of the acceptance of bene­
fits, as opposed to receipt, will be easy to find where ben­
efits which are only "readily available" are concerned. 

\ 
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Getting these benefits will involve going out of one's way, 
making some sort of effort to get the benefit, and hence 
there will generally be no question that the benefit was 
accepted in the sense we have described. It will be in 
cases like these that the principle of fair play seems most 
clearly to apply. These will be cases where our actions 
may clearly fall short of constituting consent to do our 
part in the scheme in question, but where our acceptance 
of benefits binds us to do our part because of considera­
tions of fair play. When we accept benefits in such cases, 
it may be necessary that we be aware that the benefits in 
question are the fruits of a cooperative scheme, in order 
for us to be willing to ascribe any obligations of fair play; 
but it will not be necessary that some express or tacit act 
of consent have been performed. 

The examples of "9pen" benefits are, of course, harder 
to handle. Nozick's comments seem quite reasonable with 
respect to them. Surely, it is very implausible to suggest 
that if we are unwilling to do our part, we must alter our 
life-styles in order to avoid enjoying these benefits. As 
Nozick suggests, there is certainly no reason why, when 
the street-sweeping scheme comes to your town, you must 
"imagine dirt as you traverse the street, so as not to benefit 
as a free rider."22 Nozick's comments here do not, how­
ever, strike against the principle of fair play in any obvi­
ous way, for as I have interpreted it, the principle does not 
apply to cases of mere receipt of benefits from cooperative 
schemes; and the cases where the benefits are "open" in 
this way seem to be cases of mere receipt of benefits. Cer­
tainly, it would be peculiar if a man, who by simply going 
about his business in a normal fashion benefited un­
avoidably from some cooperative scheme, were told that 
he had voluntarily accepted benefits which generated for 
him a special obligation to do his part. 

This problem of "acceptance" and "open benefits" is a 
serious one, and there are real difficulties involved in 
solving it. It may look, for instance, as if I am saying that a 
genuine acceptance of open benefits is impossible. But I 
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would not want to be pushed so far. It seems to me that it 
is possible to accept a benefit which is (in one sense) un­
avoidable; but it is not at all the normal case that those 
who receive open benefits from a scheme have also ac­
cepted those benefits. In the case of benefits which are 
only "readily available," receipt of the benefits is gen­
erally also acceptance. But this is not so in the case of 
open benefits. I suggested earlier that accepting a benefit 
involved either (1) trying to get (and succeeding in get­
ting) the benefit, or (2) taking the benefit willingly and 
knowingly. Getting benefits which are "readily available" 
normally involves (1), trying to get the benefit. It is not 
clear, however, how one would go about trying to get an 
open benefit which is not distributed by request but is 
rather received by everyone involved, whether they want 
it or not. If open benefits can be accepted, it would seem 
that method (2) of accepting benefits is the way in which 
this is normally accomplished. We can take the open ben­
efits which we receive willingly and knowingly. But 
doing so involves a number of restrictions on our attitudes 
toward and beliefs about the open benefits we receive. We 
cannot, for instance, regard the benefits as having been 
forced upon us against our will, or think that the benefits 
are not worth the price we must pay for them. And taking 
the benefits "knowingly" seems to involve an understand­
ing of the status of those benefits relative to the party pro­
viding them. Thus, in the case of open benefits provided 
by a cooperative scheme, we must understand that the 
benefits are provided by the cooperative scheme in order 
to accept them. 

The necessity of satisfying such conditions, however, 
seems to significantly reduce the number of individuals 
who receive open benefits, who can be taken to have 
accepted those benefits. And it will by no means be a 
standard case in which all beneficiaries of a cooperative 
scheme's workings have accepted the benefits they re­
ceive. 

I recognize, of course, that problems concerning "ac-
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ceptance" remain. But even if they did not, my reading of 
the principle of fair play, as binding only those who have 
accepted benefits, would still face difficulties. The fact 
remains that we do criticize persons as "free riders" (Le., 
in terms of fair play) for not doing their part, even when 
they have not accepted benefits from a cooperative 
scheme. We often criticize them merely because they re­
ceive benefits without doing their part in the cooperative 
scheme. Let us go back to Nozick's neighborhood and 
imagine another, more realistic, cooperative scheme in 
operation, this one designed to beautify the neighborhood 
by assigning to each resident a specific task involving 
landscaping or yard work. Homeowners are required to 
care for their yards and to do some work on community 
property on weekends. There are also a number of apart­
ments in the neighborhood, but because the apartment 
grounds are cared for by the landlords, apartment dwell­
ers are expected to help only on community property 
(they are expected to help because even tenants are 
granted full community membership and privileges; and 
it is reasoned that all residents have an equal interest in 
the neighborhood's appearance, at least during the time 
they remain there). Two of these apartment dwellers, 
Oscar and Willie, refuse to do their part in the scheme. 
Oscar refuses because he hates neatly trimmed yards, pre­
ferring crabgrass, long weeds, and scraggly bushes. The 
residents do not feel too badly about Oscar (although they 
try to force him out of the neighborhood), since he does 
not seem to be benefiting from their efforts without put­
ting out. He hates what they are doing to the neigh­
borhood. Willie, however, is another case altogether. He 
values a neat neighborhood as much as the others; but he 
values his spare time more than the others. While he en­
joys a beautiful neighborhood, the part he is expected to 
play in the cooperative scheme involves too much of his 
time. He makes it clear that he would prefer to have an 
ugly neighborhood to joining such a scheme. 

So while the others labor to produce an almost spotless 
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neighoorhood, Willie enjoys the benefits resulting from 
their efforts while doing nothing to help. And it seems to 
me that Willie is just the sort of person who would be ac­
cused by the neighborhood council of "free riding," of un­
fairly benefiting from the cooperative efforts of others; for 
he receives exactly the same benefits as the others while 
contributing nothing. Yet Willie has not accepted the 
benefits in question, for he thinks that the price being de­
manded is too high. He would prefer doing without the 
benefits to having the benefits and the burdens. 

So it looks as if the way in which we have filled out the 
principle of fair play is not entirely in accord with some 
common feelings about matters of fair play; for these· 
common feelings do not seem to require acceptance of 
benefits within the scheme, as our version of the principle 
does. It is against these "ordinary feelings about fair play" 
(and not against the "filled-out" principle we have been 
describing), I think, that Nozick's arguments, and the 
"Nozickian" arguments we've suggested, strike most 
sharply. 

But Willie's position is not substantially different from 
that of' the salesman, Sam, whose sole territory is the 
neighborhood in question. Sam works eight hours every 
day in the neighborhood, enjoying its beauty, while Wil­
lie (away at work all day) may eke out his forty weekly 
hours of enjoyment if he stays home on weekends. Thus, 
Sam and Willie receive substantially the same benefits (if 
there is a "prestige" benefit which Willie receives from 
living in a beautiful neighborhood, we can imagine that 
Sam has a corresponding prestige in the fellowship of 
salesmen for having risen to being awarded such a beauti­
ful territory). Neither Sam nor Willie has done anything at 
all to ally himself with the cooperative scheme, and 
neither has "accepted" the fruits of that scheme, although 
both "receive" them. Willie is a "member" of the commu­
nity only because the council voted to award "member­
ship" to tenants, and he has made no commitrpents; to 
make the parallel complete, we can even suppose that 
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Sam, beloved by all the residents, is named by the council 
an "honorary member." But if the neighborhood council 
accused Sam, the salesman, of "free riding," and de­
manded that he work on community property, their posi­
tion would be laughable. Why, though, should Willie, 
who is like Sam in all important respects, be any more 
vulnerable to such accusations and demands? 

The answer is that he is not any more vulnerable; if or­
dinary feelings about obligations of fair play insist that he 
is more vulnerable, those feelings are mistaken. But in 
fairness to Nozick, the way that Hart and Rawls phrase 
their account of the principle of fair play does sometimes 
look as if it expresses those (mistaken) feelings about fair 
play. As Rawls states it, 

The main idea is that when a number of persons 
engage in a mutually advantageous cooperative ven­
ture according to rules, and thus restrict their liberty 
in ways necessary to yield advantages for all, those 
who have submitted to these restrictions have a right 
to a similar acquiescence on the part of those who 
have benefited from their submission. We are not to 
gain from the cooperative labors of others without 
doing our fair share. 23 

This certainly looks like a condemnation of Willie's ac­
tions. Of course, the way in which Rawls fills out this 
idea, in terms of accepting benefits and taking advantage 
of the scheme, points in quite a different direction; for on 
the "filled-out" principle, Willie is not bound to cooper­
ate, and neither is the salesman. 

It looks, then, as if we have a choice to make between a 
very general principle (which binds all beneficiaries of a 
scheme) which is very implausible, and a more limited 
principle which is more plausible. I say that we have a 
choice to make simply because it seems clear that the lim­
ited principle is much more limited than either Hart or 
Rawls realized. For if my previous suggestions were cor­
rect, participants in cooperative schemes 'which produce 
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"open" benefits will not always have a right to coopera­
tion on the part of those who benefit from their labors. 
And this does not look like a result that either Hart or 
Rawls would be prepared to accept. 

There is a great deal more that needs to be said about 
the principle offair play, but this is not the place to say it. 
The results that we have produced to this point are 
adequate, I think, to evaluate the principle's usefulness in 
developing an account of political obligation. My argu­
ments have suggested that the principle neither collapses 
altogether, as the "Nozickian" line of argument tried to 
persuade us,' nor applies in as general a fashion as the 
Hart-Rawls account seems to want. What we must say 
about the political applications of the principle is, I as­
sume, fairly obvious by now. 

V.v. The Principle in Political Communities 

When we move to political communities, the 
"schemes of social cooperation" with which we will be 
concerned will naturally be schemes on a rather grand 
scale. We may, with Rawls, think that the maintenance of 
the legal order should be "construed as a system of social 
cooperation,"24 or perhaps we will want to identify all the 
workings of that set of political institutions governing . 
"political society" generally as the operation of "the most 
complex example" of a cooperative scheme (as Hart seems 
to).25 The details of the interpretation which we accept are 
not particularly important here. We must simply imagine 
a cooperative scheme large enough that "doing our part" 
will involve all of the things normally thought of as the 
requirements of political obligation; and regardless of 
how we characterize this scheme in its particulars, the 
difficulties which an account of political obligation utiliz­
ing the principle of fair play will involve, will be(common 
to all particular versions. One limitation on this account, 
of course, is obvious from the start. Only political com-
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munities which at least appear to be reasonably demo­
cratic will be candidates for a "fair play account" to begin 
with. For only where we can see the political workings of 
the society as a voluntary, cooperative venture will the 
principle apply. Thus, a theorist who holds that the ac­
ceptance of benefits from a cooperative scheme is the only 
ground of political obligation, will be forced to admit that 
in at least a large number of nations, no citizens have 
political obligations. Rawls recognizes this limitation, 
claiming only that the principle accounts for political ob­
ligations in "constitutional democracies" (he, of course, 
withdraws even this limited claim inA Theory of Justice). 
Hart does not seem aware of the problem, but one assumes 
that he would not disagree with Rawls's early position. 

To return, whatever specific cooperative scheme we 
identify as the one to be considere.d in giving an account 
of political obligation using the principle of fair play, the 
account will face problems that we have already dis" 
cussed at length in the preceding portions of this chapter. 
To begin, we face an immediate problem of "member­
ship," of distinguishing the "insiders" from the "outsid­
ers." Ideally, of course, the account wants all and only the 
citizens of the state in question to be the "insiders" rela­
tive to the cooperative scheme in operation in the state. 
The "all" in "all and only" can be sacrificed here, since an 
account which only applies to some members of a politi­
cal community is not obviously objectionable (II.ii); but 
the "only" in "all and only" must not be compromised. 
We cannot accept an account of political obligation which 
binds noncitizens to do their part in a foreign country's 
cooperative political enterprises. 

But, as I suggested, the immediate problem lies in the 
need to establish that at least a large number of citizens of 
the states to which the principle is supposed to apply are 
related to the scheme in the right way to lJe bound under 
the principle. We are, after all, born into political com­
munities; and being "dropped into" a cooperative scheme 
does not seem significantly different from having a 
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scheme "built up around you," as in the cases mentioned 
earlier in V.iv. Most citizens, even in constitutional 
democracies, seem to be very much in the same sort of po­
sition as Nozick's man. They are not obviously tied to the 
grand cooperative scheme of political life any more than 
Nozick's man is tied to his PA scheme. 

I tried to suggest earlier, of course, that the right way to 
distinguish the "insiders" relative to some scheme was 
through the notion of the "acceptance" of benefits from 
that scheme. While it is clear that at least most citizens in 
most states receive benefits from the workings of their 
legal and political institutions, how plausible is it to say 
that they have voluntarily accepted those benefits, in even 
the cases of the most democratic political societies now in 
existence? Not, I think, very plausible. The benefits in 
question have been mentioned before: the rule of law, pro­
tection by armed forces, pollution control, maintenance of 
highway systems, avenues of political participation, etc. 
But these benefits are what we have called "open" bene­
fits. It is precisely in cases of such "open" benefits that it 
is least plausible to suggest that benefits are being ac­
cepted by most beneficiaries. It will, of course, be difficult 
to be certain about the acceptance of benefits in actual 
cases; but on any natural understanding of the notion of 
"acceptance" which seems relevant here, our having ac­
cepted open benefits involves' our having had certain at­
titudes toward and beliefs about the benefits we have re­
ceived (as noted in V.iv). Among other things, we must 
understand that the benefits flow from a cooperative 
scheme, rather than regarding them as "free" for the tak­
ing. And we must, for instance, think that the benefits we 
receive are worth the price we must pay for them, so that 
we would take the benefits if we had a choice between tak­
ing them (with the burdens involved) or leaving them. 
These kinds of beliefs and attitudes are necessary if the 
benefaction is to be plausibly regarded as C01J.Stituting 
voluntary participation in the cooperative scheme. 

But surely most of us do not have these requisite at-



-

V. PRINCIPLE OF FAIR PLAY 139 

titudes toward or beliefs about the benefits of government. 
At least many citizens barely notice (and seem disinclined 
to think about) the benefits they receive. And many more, 
faced with high taxes, with military service which may 
involve fighting in foreign "police actions," or with un­
reasonably restrictive laws governing private pleasures, 
believe that the benefits received from governments are 
not worth the price they are forced to pay. While such be­
liefs may be false, they seem nonetheless incompatible 
with the "acceptance" of the open benefits of government. 
Further, it must be admitted that, even in democratic 
political communities, these benefits are commonly re­
garded as purchased (with taxes) from a central authority, 
rather than as accepted from the cooperative efforts of our 
fellow citizens. We may feel, for instance, that if debts are 
owed at all, they are owed not to those around us, but to 
our government. Again, these attitudes seem inconsistent 
with the suggestion that the open benefits are accepted, in 
the strict sense of "acceptance." Most citizens will, I 
think, fall into one of these two classes: those who have 
not "accepted" because they have not taken the benefits 
(with accompanying burdens) willingly, and those who 
have not "accepted" because they do not regard the 
benefits of government as the products of a cooperative 
scheme. But if most citizens cannot be thought to have 
voluntarily accepted the benefits of government from the 
political cooperative scheme, then the fair play account of 
political obligation will not be suitably general in its ap­
plication, even within democratic states. And if we try to 
make the account more general by removing the limita­
tions set by our strict notion of "acceptance," we open the 
floodgates and turn the principle of fair play into the "out­
rageous" principle discussed earlier. We seem forced by 
such observations to conclude that citizens generally in 
no actual states will be bound under the principle of fair 
play. 

These suggestions raise serious doubts about the Hart­
Rawls contention that at least some organized political 
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societies can be thought of as ongoing cooperative 
schemes on a very large scale. While such a claim may be 
initially attractive, does it really seem reasonable to think 
of any actual political communities on the model of the 
kinds of neighborhood cooperative schemes we have dis­
cussed in this chapter? This seems to me quite unrealistic. 
We must remember that where there is no consciousness 
of cooperation, no common plan or purpose, no coopera­
tive scheme exists. I do not think that many of us can hon­
estly say that we regard our political lives as a process of 
.;working together and making necessary sacrifices for the 
purpose of improving the common lot. The centrality and 
apparent independence of governments does not make it 

-natural to think of political life in this way. No doubt we 
- all have our own reasons for obeying the law and going 

along with the other demands made by our political sys­
tems. Prominent among these reasons, I suspect, are blind 
habit, fear of sanctions, and the conviction that some pro­
hibited acts are "mala in se." Even among the thoughtful 
and "morally aware," it must be a rare individual who re­
gards himself as engaged in an ongoing cooperative ven­
ture, obeying the law because fair play demands it, and 
with all of the citizens of his state as fellow participants. 

Perhaps, then, we ought not to think of modern political 
communities as essentially or in part large-scale coopera­
tive ventures. No doubt there -is a sense in which society 
in general (and political society in particular) can be un­
derstood as a "cooperative venture," even though no con­
sciousness of cooperation or common purpose is to be 
found. Social man is thought of as governed by public sys­
tems of rules designed to regulate his activities in ways 
which increase the benefits accruing to all. Perhaps it is 
this rather loose sense of "cooperative scheme!' which 
Hart and Rawls have in mind when they imagine political 
communities as cooperative schemes:' But we should re-

s See Rawls,A Theory of Justice, e.g., pp. 4, 84. Rawls seems to be say­
ing that a system of rules defines a cooperative scheme eVtill where no 
individuals regard themselves as engaged in a cooperative scheme. 
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member that whatever intuitive plausibility the principle 
of fair play has derives from our regarding it as an accept­
able moral principle for cooperative schemes in the strict 
sense. Clearly, the considerations which lead us to accept 
the principle of fair play as determining our obligations in 
the context of a neighborhood organization's cooperative 
programs may in no way be mirrored in the context of 
"cooperative schemes" understood in the loose sense 
mentioned above. So that while talk of cooperative 
schemes on the level of political communities may not be 
obviously objectionable, such cooperative schemes will 
not be among those to which we should be inclined to 
apply the principle of fair play.26 All of this is not to say 
that we cannot imagine a political community being the 
sort of cooperative venture to the operations of which the 
principle of fair play might apply. In fact, we needn't 
imagine at all, since we have such a community painted 
in vivid detail in Rousseau's Social Contract. But Rous­
seau's society is not one with which we are familiar in ac­
tual political life. 

These brief remarks all point toward the conclusion that 
at very best the principle of fair play can hope to account 
for the political obligations of only a very few citizens in a 
very few actual states; it is more likely, however, that it 
accounts for no such obligations at all. While we have 
seen that the principle does not "collapse" into a princi­
ple of consent, we have also seen that in an account of 
political obligation, the principle has very little to rec­
ommend it, either as a supplement to or a replacement for 
principles of fidelity and consent. In particular, the main 
advantage which the fair play account was thought to 
have over consent theory's account, namely, an advantage 
in generality (V.iii) , turns out to be no advantage at all. We 
will not, then, advance very far with the suggestions of 
Hart and Rawls concerning the usefulness of the principle 
of fair play. And it seems that the principle will also not 
be able to help us solve the original problem with which 
this chapter began. It will not provide a satisfactory ex-



142 V. PRINCIPLE OF FAIR PLAY 

planation of our intuitions concerning the binding char­
acter of Locke's "consent-implying enjoyments." With the 
failure of the principle of fair play, I will consider next a 
very different sort of approach to the problem, one which 
presents a "duty-centered" account of political obliga­
tion. This is the "mature" account given by John Rawls in 
A Theory of Justice, which centers on the "Natural Duty of 
Justice." It is to that account that I turn in Chapter VI. 

( 



CHAPTER VI 

-
The Natural Duty 
of Justice 

VU. Rawls on Political Obligation 

InA Theory of Justice, John Rawls is primarily con­
cerned with principles for the evaluation of social and 
political institutions. But in Chapter VI he momentarily 
turns his attention to the moral principles for individuals, 
presenting interesting discussions of "the principle of 
fairness" and "the natural duty of justice." The result here 
is a different sort of answer to traditional difficulties over 
the problem of political obligation. Rawls's efforts on this 
topic merit examination; surprisingly, though, they have 
been one of the (relatively) ignored dimensions of an 
anything-but-ignored book. I will try to remedy that over­
sight. My remarks will center first, by way of introduction, 
on the manner in which the Rawlsian arguments can be 
seen to follow naturally from a consideration of the prob­
lem we have been discussing (the problem of findirig a 
general ground for political obligation within the context 
of li9~ral political theory). Then I will turn to criticism, 
questioning from several angles the suitability of "the 
natural duty of justice" for the job Rawls intends it to do. 
~As I've suggested, I will be specifically concerned here, 

as Rawls obviously was, with the natural duty of justice 
only insofar as it is relevant to an account of our political 
bonds. But I shall try to treat Rawls's remarks on the sub­
ject independently of some aspects of the general argu­
ment in his book. In particular, I want to avoid emphasiz­
ing Rawls's argument that these moral requirements are 
the ones that would be chosen by his hypothetical origi­
nal position contractors from a choice situation under 
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conditions of partial ignorance. For, in the first place, I 
find Rawls's defense of this claim quite unconvincing;! 
more importantly, however, his arguments on these 
points stand on their own feet, independent of his unique 

, "hypothetical contract" justifications. 
Rawls's position in Chapter VI (and earlier, in sections 

18 and 19) can be understood as a natural response to the 
problems encountered in trying to locate some plausible 
class of suitably voluntary acts on which to base a general 
political obligation. Thus, his transition to a "duty­
centered" account of our political bonds can be seen as an 
answer to the following question: "In light of the failures 

tRawls gives u~~~~~ wh~che beli~.Y~_~!h<lt the original p®itjon 
contractors would opt for his "duty-centere.d'~ ac_cpun.tof our ll<lliticaI 
bondS-over the-more traditionaC'obJigation,,-cente~acCQunt~F~) 
tlie"ywoiild belieye tb.at pasing QurpolitiGalbQn9S~n_QQHgilliO.1!~would 
"c-ompficate the assurance problem" (p. 336). This is the problem-~r4i­
stability tliat arises when people-have gqtl!Jj~_ apputwhethf:lr theY_l!!J.d 
thelrIeTf6w citizens are politically bound. If the performance of a volun­
tary ae-t" were i'eqlliredto become bOllna;such doubts could easily arise. 
Basing our political bonds on a duty (which requires no voluntary act to 
bind) is supposed to alleviate this problem, and so the original position 
cont~actor$ would opt for a duty-centered account. My remarks iri-'y'Lil; 
anctVLiii>will suggest, however, that a sJl!lila!:..':~!'!!l~l2!:.()Q!~!,Il" 
would-arisllGonGElrgingthe citizens' justifiable doubts about ~h.El"fuElrthe 
mere "application" --offueir-pofiticar instituiIoiii]§~il!ffi-;;ient to bind 
thenltic-O~lll~n:ce~j'htis~eXjQr!d;reason Ra~l~ gives for r~-;;cii~g;;bliga-
tion-centered accounts is that the contractors would see that ayoluntary 
act is not needed for "protection" against becoming bound to a~i:ljust 
g;;';';ernrnent (tfiis"profection"-was, of course, a major motivation for the 
development of consent theory's obligation-centered account-see HUi). 
The natural duty specifies that institutions must be just for us to become 
bound to them, so that duty provides all the protection we need (pp. 
335-336). But the "protection" provided by requiring a voluntary act 
(such as consent) for the generation of our political bonds, was not just 
protection against becoming bound to unjust regimes. I~ 
~_gmreJJ1menLwe-fi-nd-unsuitable.~.iu.slJ)r 
l:l~e-Hhli-};4'his aspect of the protection offered by the clas­
sical obligation-centered accounts is not preserved in the Rawlsian tran­
sition to a duty-centered account. That fact might very well jonfluence the 
hypothetical choice Rawls describes. 
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of consent theory and the principle of fairness (or fair 
play) to provide a satisfactory account of our political 
bonds, what substance, if any, can we give to our belief 
that we are generally bound to support the political in­
stitutions of our country (at least when they are reason­
ably just)?" Rawls's answer is in part that the natural duty 
of justice successfully explains the moral basis for this 
firmly held belief. A great deal of argument, then, is 
presupposed (or only mentioned in passing) by Rawls. 
Specifically, it is only his belief that all obligation­
centered accounts of our political bonds must fail (at least 
as general accounts) that allows him to assert that there is 
"no political obligation, strictly speaking, for citizens 
generally." 1 

We have, of course, already discussed the two most 
popular obligation-centered accounts, as well as the rea­
sons for their failures. In Chapter IV we discussed the 
merits and shortcomings of consent theory and concluded 
that it could not provide a suitably general account of our 
political bonds. And in Chapter V we examined the ac­
count of political obligation which utilizes the principle 
of fair play, as this account was presented by Hart and 
Rawls. This account seemed to fail in part because of the 
difficulties involved in thinking of political communities 
as "cooperative schemes," and because citizens generally 
do not seem to have accepted the benefits of government. 
While Rawls, of course, was one of the prominent sup­
porters of this fair play account of political obligation, in 
his more recent work he has rejected his earlier position. 

Rawls first began to modify his "fair play account" of 
political obligation in his 1966 paper, "The Justification 
of Civil Disobedience,"2 in which he presented a joint 
"fair play obligation-duty of justice" account of our polit­
ical bonds. But it is not until A Theory of Justice that 
Rawls seems fully to realize the limitations of his princi­
ple of fair play, insofar as its political application is con­
cerned. There the principle is renamed "the principle of 
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fairness" and is modified slightly, but it remains substan­
tially the same. But now, while he continues to accept that 
the principle may bind citizens who take special advan­
tage of the benefits of government (e.g., by running for 
public office), Rawls denies that the principle of fairness 

-binds citizens generally, even within just states. For 
under that principle, Rawls claims, 

Citizens would not be bound to even a just con­
stitution unless they have accepted and intend to 
continue to accept its benefits. Moreover, this accept­
ance must be in some appropriate sense voluntary. 
But what is this sense? It is difficult to find a plausible 
account in the case of the political system into which 
we are born and begin our lives. 3 

Rawls appears here to have noted the difficulty in such 
political cases of drawing the distinction between merely 
receiving the benefits of government and voluntarily ac­
cepting those benefits. And he seems to conclude, as we 
did in V.v, that the suggestion that most citizens (even in 
just states) have accepted benefits is quite implausible. 
While Rawls is not explicit on these points, I take it that 
this difficulty with "acceptance" of benefits is at least 
most of what lies behind his change of heart concerning 
the principle of fair play. 

But if there are (as Rawls assumes) no other obligation­
centered accounts of our po.1itical bonds, beyond those of­
fered by consent theory and the principle of fair play (the 
former is thought by Rawls merely to be a special applica­
tion of the latter), then we must concede that citizens gen­
erally do not havep-oITITcaIOOligations. Ana when w~ 
have admitted this, only" two-optloilSf"emain. Either we 
nmstac;c;ept the sUPQQ§E:l~(:lJY_QQ.!l:gJ~:rJntui1ive solirtlon th~t 
mQsLQf 1.J.~J:l[~ I1gt!p:QJ:~lJyJJ.g_l!!!9. to support and co!!!ply 
wiih-oill_pnlj1iJ;~J institl.ltions. or we must try to find a 
duty-centered account of these bonds. F-awls,-of c;;-~;~, 
selects the latter option. / 
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VUi. When Institutions "Apply to Us" 

The natural duty of justice binds each member of the 
political community to support and further the just politi­
cal institutions of his country. It binds each member ':irre­
spective of his voluntary acts, performative or other­
wise,"4 and is thus properly called a duty rather than an 
obligation. More specifically, the duty of justice has two 
parts: "First, we are to comply with and to do our share in 
just institutions when they exist and apply to us; and sec­
ond, we are to assist in the establishment of just arrange­
ments when they do not exist, at least when this can be 
done with little cost to ourselves."s This duty, then, pro­
vides us with a perfectly general account of political duty 
(for political communities governed by just institutions), 
in that all members of societies whose basic structures are 
just are bound equally under it (regardless of their indi­
vidual performances or circumstances). Individuals living 
under unjust political institutions are not bound at all (for 
Rawls, even deliberate consent to an unjust institution's 
authority cannot bind one to it). Whatever scattered polit­
ical obligations citizens may have merely "support" their 
political duty. 

Now, I have no quarrel with. the second clause of 
Raw-Is's duty of justice, which specifies that we are to as­
sist to some extent in the establishment of just institu­
tions. My difficulties are all with the first, and more cen­
tral, requirement that we do our share in and comply with 
just institutions which apply to us. In particular, I want to 
raise some questions concerning the "application" of an 
institution to an individual. 

What, after all, does it mean to say of a just institution 
that it "applies to us"? In order to know what we are 
bound to support and comply with under the duty of jus­
tice, of course, we must answer this question. Let us con­
fine our attention to the case of political institutions, since 
that is our present concern. In that case, of course, it is 
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easy enough to answer simply that the political and legal 
~ -----------------

i!!:~itu!ioIls«:)~ each country '~~plY-!9~1~-!'~st(ling 
permanently within iliatcou~;_and this seems probably 
to-be what RawlshadTii-mind. But perhaps our answer 
here is too easy. For one still feels inclined to ask why, if 
this is all that "application" amounts to, the mere applica­
tion of a just institution should be thought to bind us to 

-comply with it. 
Let me try to express my doubts by way of example. 

Imagine, to begin, that a group of benighted souls off in 
Montana organizes an "Institute for the Advancement of 
Philosophers," designed to help philosophers by dis­
seminating papers, creating new job opportunities, offer­
ing special unemployment benefits, etc. Moreover, these 
benefits are distributed strictly according to the demands 
of justice; and they are made possible by tqe philosophers 
who pay "dues" to the Institute (such payment is the In­
stitute's only requirement). One day the Institute, which 
has previously operated only in the West, decides to ex­
pand its operations eastward, and I receive in the mail a 
request that I pay my dues. Does this institution "apply to 
me"? There is a very weak sense in which we might say 
that it does; it is an institution for philosophers and I am a 
philosopher (of sorts). I may even stand to benefit from its 
operations in the future. But am I duty-bound to pay my 
dues, in accordance with the "rules" of the Institute? 
Perhaps we may say that I ought to do so, because such an 
-institution is a good thing (but suppose that the dues are 
outrageously high?). I think it is clear, however, that I 
have no duty to "do my part" by paying dues. I am not 
morally required to go along with just any institution 
which "applies to" people of descriptions which I happen 
to meet, even if these institutions are just. People cannot 
simply force institutions on me, no matter how just, and 
fQ.~G.e~Q_ri-=me-a m9Lgl::Ocin:~rI2~~o-myUpart Tilaiict comply 
withJhose ins!il.Qtions.-L~t us say-thaTwhenan-instlUrtion 
"app!ifJ-;--tOJne~.olelyJni v-iittle-or my-meetliitacerlliin 

--- --"-------~------~---,-~--~ 



VI. NATURAL DUTY OF JUSTICE 149 

(morally neutral) description, the institution "CIJlplk1?to 
me-w~~!s!y;,-·---~·-·-·-- .. _.- .... -.-....... --
--Now let us suppose that instead of having the institu­
tion "imposed" on me, I am born into the class of people 
to whom the institution "applies." Imagine that our Insti­
tute now plays a different role in the lives of philosophers, 
for, due to mounting social pressure, all philosophers 
have been forced to move into a small reservation in Gary, 
Indiana. The Institute begins to play a more active role. It 
fights to preserve the reputation of philosophers and lob­
bies in their interest; and while it still sends out letters 
telling philosophers to pay their dues, it now begins to en­
force these demands, having formed a squad of hard­
nosed Kantians to exact punishment for violations. It also 
begins to enforce other rules, rules against plagiarism, 
misrepresentation, committing modal fallacies, and dis­
cussing Merleau-Ponty. Gradually, the philosophers come 
to regard the Institute as having a right to enforce such 
rules (although at first there was resentment). And each 
child born on the reservation is now considered "a phi­
losopher," at least until he expressly gives up the con­
templative life and leaves the reservation. 

What are we to say when I am born and grow up on the 
reservation? Does the institution in question "apply to 
me"? There is, I think, a fairly natural sense in which the 
answer is "yes." I am a "philosopher," and the Institute's 
rules are for philosophers. I follow the rules and am ex­
pected by others to do so. I even benefit from the Insti­
tute's workings, although these benefits I receive are all 
"open" benefits (V.iv) , benefits in which all philosophers 
share whether they want to or not. Butdoes it fQllQwJmm 
t~!~ inst.llillioJ)~"il.~EP_ly"~!!g.tQ...m._~~_j!i'1:h!iie_l"l~El. t11<1J J.C!!!1 
Il!.Qralbr..Nq1!irl)J:L1Q.iq11~~Jt~.I!!1~$"jftheil)stit),ltiQ!l.is 
jU$.t} Does its applying to me in this way distinguish it in 
"a morally significant way from other equally just institu­
tions? I think not, for the thing which makes the institu­
tion apply to me here is the simple fact of my birth and 
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growth in a territory within which the institution's rules 
are enforced; but my birth is not an act I perform, or som_e­
thing for whichTam responsible. My suggestions here fol­
lo·w t~~.~1!l-exfeflTmy-remarks abouL~~RositioiIal 
duties" in I.iii, where I arEuedthatho~-I come t-o-occupy 
~=2Q~i!iQii~~maIZe;::·-~lI:-th;-·differencein--determriimg . 
"Y:h~th(:lr.~)UIl9n!Lreg!!!i~iii~g1§~to=Q~rform·· my ''Posi-

_ t!.Qgal clllties~~ElgeQ.erated. And my conCiusiori-Tii-IIH 
does not seem to be aiterecf by the mere fact that the in­
stitution which defines the position is just, regardless of 
our theory of justice. Let us say that when an institution 
"applies to me" as in the above example, it "applies to me 
terri toriall y . ' , 

Finally, let us contrast the two cases outlined above 
with one in which I am an 1!.c;ljye 2!'1:!'Ji~!p_aIlt in the ac­
tivities of the institution, and am-a member in the full 
sense of the word. I have given my express consent to be 
governed by its rules, or perhaps I have held office in the 
Institute or accepted (in the sense detailed in Chapter V) 
substantial benefits from the institution's workings. In 
such a case, the institution still seems to "apply to me ter­
ritorially," but a new dimension is added. For now I have 
done things which seem to tie me to the Institute, rather 
than being a passive bystander. Let us say in this latter 
case that the institution "appJies to me strongly." 

Perhaps by now the point of these examples is becom-
ing clear. The natural duty of justice is supposed to bind 
us only to those just institutions which "apply to us." We 
want to know why "application" should be significant in 
this way. What is it about a just institution's applying to 
me that makes it merit my special attentions? I have sug­
ges.~.J there k notJ:!jl1g mOJ:iilly~tg!1Jficanral~9~e 
"weak" or "territorial" senses of applica~ wh.~c;::!dlOld 
w:liegjjImPIy-am--r'specffied")foy-Uie institution's rule.§ or 
gye tn a.ri:~reaJn which-ili~L~r~~!lfoi<i~.d. onlYlnG~ies of 
appligtjJQlLi1LJhIL::.stI:ong.'~s.ens.e .. _th.QSfLthaUnv:olv..e-an 
i~!I!YidJl.al~GOnsent,-sa:y:.,-Or-his..ac.QflJ2tan'2~~[~~.Wlicant 
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~~~~oes ~~J2l1~~!}~~~ beg!~!QJ9_QkmDrally i!!lp_~~­
l cmt. 

But if we return now to the political case, Rawls's natu­
ral duty of justice seems to face a serious problem. Rawls, 
remember, wants this duty to bind all citizens to comply 
with whatever just political institutions their countries 
have to offer. But while the just political institutions of a 
country certainly "apply to" that country's citizens, this is 
always true only in the "territorial" sense of application. 
And as a result, it does not appear that any duty to comply 
would follow simply from that "application." What 
would be l1e~9.ed, I have suggested, for such a d.1:l_tY:!P!91-
low wouldbe for the citizenstonavep-erforme.<i.gJ)!'JJ;lin 
voluntary acts wliICliffia:Kell1ose-fiistltutiOns apply to 
_tJlem i~ the-~'Sffo~' ~en§e:-Thus,-we-areforcedTo-read 
"apply to us strongly~~_for ~'~ppr~!QIlS"_~iiiRawlSTs--S1ate­
merit of the duty of justice. But the acts which citizens 
must perform in order to make their political institutions 
apply in the "strong" sense are precisely those acts which 
generate .QJJligatiansundel_ Rawls's principle of fair play 
(alidunder the traditional principles of fidelity and con­
sent which Rawls subsumes under that principle of fair 
play). In that case, however, it looks as if the only citizens 
wruuiiIDiehQun.d-iiiiaer--th1snatur;;ld~ty ~rJu~iice-will 
be precisely those who-ha"Ve--done--iliTngs--thaihave ge~~r-

~ afiia~~RQI[ti~arobngations for them. And that means, cif I course, that no more citizens will be bound under Rawls's 

j
' duty of justice than were already bound under traditional 
. principles of obligation. 
,,-- Rawls's "perfectly general" account of our political 

bonds, then, would seem in fact to be no more general 
than the standard obligation-centered accounts. For it is 
just as difficult to find people to whom political institu­
tions apply in the "strong" sense as it is to find people 
who are obligated to support those institutions (and the 
weaker senses of application, to repeat, simply do not 
allow us to derive the desired bond of compliance). The 
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significance of these results is that, first, Rawls has not 
succeeded in providing an account that applies more 
widely than do obligati~n-centered accounts, as he clearly 
intended to; only if we understand Rawls's "application 
clause" to concern "territorial" application does the natu­
ral duty of justice even appear to bind to compliance 
everyone living in a just state. But second, these consider­
ations provide strong reasons for doubting that the "as-

. surance problem" would favor Rawls's duty-centered 
account, and hence that the natural duty of justice would 

': be chosen by Rawls's original position contractors (see 
. notet). 

- We can put the point of my argument in another way 
by saying that Rawls's duty-centered account can ac­
complish its aims only by equivocating between two 
senses of "application." If we understand Rawls to be 
using the "territorial" sense of application in his formula­
tion of the rurturaTdUIYofjusffce,-llien JUst pciHit.QC!l1n­
stitutions--doi:ndeed "apply to" all thosereslding within 
the state's-do-maIii:Buffrifhis case thereis-no-reasonlo 
su ~()~~J"Y_i!h~JsiiYI~}thafany special dutyt6cbffiply 
withorQ9911J,'jJ§rt in suchlnstltutions does follow from 
tlili" app.llQgJiQn.:-;:Ii::iiiLihe_..oilierliaiio,we:takirRawls to 
be using the "strong" sense of application in his formula­
tion of the duty, then all perS(;)llS to whom the institutions 
apply will have a special duty (or, better, special obliga­
tions) to comply and do their part. But in this case, politi­
cal institutions will not normally "apply to" all those who 
reside in the state. Rawls cannot have it both ways; either 
the natural duty he describes is not a genuine duty at all, 

t

or it is duty which seems to coincide with whatever obli­
gations citizens already have toward their political in­

\ stitutions. 

V.iii. Justice and Political Bonds 

If my criticisms of the "application clat6'se" of the 
natural duty of justice have been convincing, ~en a natu-
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ral way to circumvent them would be to remove this 
clause from the specification of the duty. And this may 
seem to be a good idea for other reasons as well. For while 
it certainly seems true that the justice of an institution is a 
good reason to support it (so that it seems plausible to 
suggest that we have a duty to support just institutions), 
why should we believe that we are bou:p.d in any special 
~ay to support onlY those just institutions that "apply-J:9 
u~~.-R.awlLsugR~~~~uAft~I all,..1he-s.e.c_undu part oLthe 
natgS1!l du.ty_oLjusticELIe.qlJires 11S tCL8ssist in the estab­
lishI!lElIlLoijusUnstitutio_Jl£xegar.dlillls of their relation to 
us. And in an earlier version of the duty of justice (in "The 
Justification of Civil Disobedience")' Rawls did not attach 
the application clause to either part of the duty.6 Why 
then does he include this troublesome clause in the latest 
version of the duty of justice? 

(

' One reason is undoubtedly a concern that without the 
application clause, the natural duty of justice seems to 
demand fa:r:.-:'.too much"_ofus. For without that clause the 
duty specifies that we are to comply with and do our share 
in just institutions wherever ~ are; and this, of course, 
iSJlQljllslanJJ1lLeJlsonable dem..and, but one tha.tm.ightbe 
i~possible to meeL. It may seem, then, as if the applica­
tion clause is absolutely essential to the coherent formula­
tion of the duty of justice. 

And in one respect this is true; if the duty of justice is to 
require ~ompliance with and doing one's share in just in­
stitutions, then the application clause is necessary. But I 
want to ask why we should think that compliance with 
just institutions is a part of a duty of justice. Is it really the 
justice of the institution that is important here? I think 
not. The re~sOI~_':Yl!Y_1he aIlwcation clause appears to be 
n~sarYJQ_ th,~All!Y.. of justice is simply that an institu­
tion's lllmjying to an indivjdual in the "strong" sen~~js, 
as Rawls must have seen, a necessary condition~f.._his 
bfling bound to compJy~do.hisuupuartin.it. B .. !WH,lch 
"str.Qng~ ___ ~pp'l!(;?:tioIl isalso a sufficient coP:<:l-..i_!t~l]l. for 
heing-so--bound. T~earis that it is ilie "stron~~p'li~5 

-----~-
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tion of the just institution th1llis-lm.portant here, nO!J}:le 
jl!§tice of that institution~That the institution in question 
fts just is not the ground of the moral requirement in ques­
. tion. And this seems to show that by bringing the applica-
tion clause into the natural duty of justice, we have sur­
reptitiously imported an unrecognized ground of moral 
obligation into the duty. 

It seems clear that the mere justice of an institution, 
which is the supposed ground of a duty to support just in-

_ stitutions, is insufficient to derive a moral requirement to 
comply with and do one's part in that institution. We are 
bound to comply and do our part only when the institu­
tion in question applies to us in the "strong" sense, that is 
to say, only when we have done certain things to make it 
apply to us. And those actions are themselves the grounds 
of obligations. By hringing this notion of application into 
a duty of justice, then, we turn the duty of justice into a 
special case (i.e., one limited to just institutions) of a duty 
"to fulfill obligations"! 

' __ ~ ,~_.- .... ,_~>O __ , ~, 

But all of thIS is not to say that there is no natural duty 
of justice. I think that, as Rawls suggests, we do have a 
natural duty to support and assist in the formation of just 
institutions, at least so long as no great inconvenience to 
Qllrselves is involved. We do not, however, for the reasons 
I have suggested, have a natured duty to comply with or do 
our part in such institutions, whether or not they "apply 
to us." The duty of justice refers to just institutions wher­
ever they may be and to whomever they apply. That a just 
institution "applies to us" seems quite irrelevant to the 
force of the moral argument at work here. Just institutions 
are the sort that ought to be promoted (for a variety of rea­
sons), and it is this fact alone that is expressed by a duty of 
justice. No mention of "application" need be made. Of 
course, it is certainly true that just institutions which 
apply to us will normally be those which we will best be 
able to support, and in this sense "application" ynters the 
picture. But here ~pplication is ~_l!l:~.J~r of !lUrely practi­
calconcern. Similarly, the duty to help those in fileed does 
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not specify any privileged class of needers (e.g., those 
who are near at hand); the fact that an individual in need 
is nearby is merely a good practical reason for starting to 
do our duty in that case. In the same way, the fact that a 
just institution applies to us is only a good practical rea­
son for supporting that particular just institution. But the 
application here has nothing to do with the ground of the 
duty. Rather, as I've suggested, the "strong application" 
of an institution to an individual has quite a different sig­
nificance, insofar as it involves there having been some 
act performed which is itself the ground of a quite differ­
ent sort of moral requirement. And the weaker applica­
tions of an institution to an individual have very little 
significance at all. 

Of course, if we strip the natural duty of justice of its 
application clause in this way, and then are forced to strip 
it as well of its compliance clause, the resulting natural 
duty no longer looks like an appropriate tool for dealing 
with problems of political obligation. The natural duty of 
justice now becomes a duty merely to support and assist 
in the formation of just institutions; and this refers, of 
course, to all just institutions. But in that case, it is hard to 
see how such a duty could account for one being bound to 
one particular set of political institutions in any special 
way. 

In order to see this point in its proper context, we must 
remember our initial discussion of the problem of politi­
cal obligation in Chapter 11; the "particularity require­
ment" is now a central concern. My conception of the 
problem of political obligation, remember, relates it 
closely to problems about citizenship; political obligation 
is something like the obligation to be a good citizen in a 
fairly minimal sense. As such, political obligation is the 
moral bond which ties an individual to one particular 
political community or set of political institutions in a 
special way. Now, a natural duty of justice binds me to 
support all just institutions, wherever they may be. It can 
bind me no more to one set of just political institutions 
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than to any other. But this fails to capture the sense of 
political obligation sketched above. While, if my coun­
try's political structure is just, I am bound by the duty of 
justice to support it, there is nothing special about that 
bond. At the same time I am equally bound to support any 
other just political structure. 

My suggestion, then, is that without some sort of appli­
cation clause, the natural duty of justice will not help us 
answer questions about political obligation. But I have 
also given reasons for believing that the inclusion of such 
an application clause, as in Rawls's formulation, is il­
legitimate. If I am right in this, then, we must conclude 
that no headway on the problem of our political bonds 
will be made using a natural duty of justice. And, of 
course, it is easy to see that the points I have made lead 
also to the more general conclusion that no duty-centered 
account will fare any better. The reason is quite simple: 
the "personal transaction" feature of obligation-centered 
accounts is precisely what particularizes the moral re­
quirement in the way necessary for an account of political 
obligation. And it is this feature that a duty-centered ac­
count, by definition, cannot share. 

f 



CHAPTER VII 

Gratitude 

VII.i. The Benefits of Government 

In Chapters IV and V we discussed two prominent 
accounts of political obligation, the consent theory ac­
count and the account utilizing the principle of fair play. 
In both accounts the benefits provided by governments for 
their citizens were thought to be relevant to the existence 
of political obligations. While the two accounts differed 
concerning the significance of this benefaction, they 
agreed that the provision, receipt, or acceptance of the 
"benefits of government" was a necessary condition for 
the political obligations of at least many citizens. 

In Chapter IV we saw how Locke (with many more re­
cent consent theorists) attempted to add a special theory 
of "tacit consent" to the solid core of consent theory 
(which grounds political obligation in express acts of 
consent, promises, and contracts). For Locke the "giving" 
of tacit consent consisted precisely in the "enjoyment" of 
the benefits provided by the government. Thus, for Locke, 
the significance of the benefits of government to political 
obligation lay in the fact that their receipt by a citizen 
constituted consent (of a special sort) to the government's 
authority; the obligation grounded in this receipt of 
benefits was an "obligation of commitment." We showed 
in Chapter IV, however, that this account failed and that 
the receipt of the benefits of government could not be 
taken to constitute a citizen's "tacit consent." 

In Chapter V we turned to the "fair play account" of 
political obligation; in that account the benefits of gov­
ernment played a different, but still central, role. The ac­
ceptance by a citizen of the benefits of government was 
construed as the acceptance of benefits accruing from the 
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sacrifices of other participants in a cooperative scheme. 
Considerations of fair play were supposed to bind a citi­
zen who accepts these benefits to do his share in the polit­
ical community, and the obligation was then regarded as 
an "obligation of reciprocation." But, of course, we also 
rejected this "fair play account" of political obligation, 
along with its attempted explanation of the significance of 
the benefits of government to political obligation. 

We have, then, to this point found no satisfactory e)(:. 
planation of the significance of these benefits; but neither 

\ have we found any reason to reject our original suggestion 
(II.ii) that the provision or receipt of the benefits of gov­
ernment seemed important to political obligation. Indeed, 
an account of political obligation which ignored the issue 
of benefits provided or received would undoubtedly fall 
subject to attack from a wide variety of positions, for we 
tend to feel strongly that, in the absence of an individual's 
consent to his government, the fact that he does not benefit 
from the rule of his government establishes that he 
cannot be bound to support or obey it; those who do not 
receive significant benefits from the workings of their 
legal and political institutions seem to owe no allegiance 
to the governments of their countries of residence (pro­
vided only that they have l!ot consented, promised, or 
contracted in such a way as to generate this bond). And if 
that is true, then the receipt of the benefits of government 
must be either a ground of or a necessary condition for 
any political obligation which is not grounded in consent. 

This view is widespread even among those writers who 
have no specific account of why these benefits are impor­
tant to political obligation. Jeffrie Murphy puts the point 
this way: "I am inclined to think that those people who 
are systematically excluded from the benefits of a society 
do not have any moral obligation to obey that society's 
laws as such."l Murphy has in mind here,the position of 
oppressed minorities, who are denied (at leapt some of) 
the significant benefits of government. And A. C. Ewing 
makes the same sort of claim; because the benefits of gov-
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ernment have not been conferred upon them, Ewing 
writes, "at least certain large classes of poverty-stricken 
slum dwellers have no special obligation to their coun­
try."2 It should be noted that oppressed minorities are not 
(at least normally) denied all of the benefits of govern­
ment, as Murphy and Ewing seem to suggest; so that in­
sofar as political obligations are thought to be grounded 
merely in the receipt of the benefits of government (as op­
posed to, say, the receipt of a certain "reasonable share" of 
these benefits), the conclusion that the oppressed owe no 
obligation seems unjustified. A more natural conclusion, 
given that assumption, would be that the oppressed owe 
less to the government than their more fortunate fellow 
citizens.3 

An easier test of the view that we are examining would 
be a case in which a citizen actually received none of the 
benefits of government. Such a case is not difficult to con­
struct. Imagine a fur trapper whose home lies in some 
desolate province of an otherwise civilized and politically 
organized nation. Because of limited resources available 
to the government, the government is never able to extend 
any of the benefits it provides for its other citizens to this 
isolated corner of its domain. Police forces do not operate 
there, the armed forces do not protect it from invasion, 
and in general the government leaves the area completely 
on its own. Can we seriously maintain that the trapper is 
bound to support and comply with the government of the 
state, simply because he lives within the recognized 
boundaries of the state'?U Is he bound to comply with the 
country's gun control laws, or to fight in the armed forces 
when the call goes out for able-bodied men? Surely not. If 

U It may, of course, seem that even isolated as he is, the trapper must be 
receiving some benefits. If he were found to be injured, or starving, or if 
he were threatened by others, the government would intervene in his in­
terest; it would provide for him if it knew that aid was needed. But I am 
not confident that this is a significant benefit where there is little chance 
that the government will ever obtain such knowledge, and where it 
makes no real effort to obtain it. It seems fair to say that any "benefits" 
we imagine will be too slight to affect our argument. 
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my example seems too fanciful, think of the "mountain 
men" of early America, or the nomads of eastern Russia. 
Or imagine the position of the natives of Guam who, after 
Balboa claimed the Pacific, became subjects of the 
Spanish Empire in the eyes of the world. Would anyone 
claim that they owed new obligations to a government 
which did not even know of their existence? 

Our confidence that such individuals are not bound to 
the governments in whose domains they reside is based, I 
think, primarily in our recognition that they have not 
shared in the benefits those governments provide to other 

~ citizens. And this suggests that the receipt or provision of 
the benefits of government, if improperly explained in 
terms of consent or fair play, is nonetheless relevant to 
political obligation. In this chapter I will consider a third 
account of this relevance. The position to be examined 
hoids that political obligations are generated by the re­
ceipt of the benefits of government under a principle of 
gratitude (the second moral principle accounting for "ob­
ligations of reciprocation"), which requires that we repay 
our benefactors. Because of considerations of gratitude, 
we are bound to a government which bestows upon us 
significant benefits. These claims need considerable fill­
ing out, of course, but the important thing to note at this 
point is the moral principle which has been brought into 
play, the principle of gratitude. 

This sort of position is first defended by Socrates in 
Plato's Crito. In the words of "the Laws": 

Are you not grateful to those of us laws which were 
instituted for this end, for requiring your father to 
give you a cultural and physical education? ... Then 
since you have been born and brought up and edu­
cated, can you deny ... that you were our child and 
servant, both you and your ancestors? ... We have 
brought you into the world and reared, you and edu­
cated you, and given you and all your fellQW citizens 
a share in all the good things at our dispo~a1.4 
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It is, of course, a bit difficult to see how "the Laws" can be 
taken to have "brought you into the world," or, indeed, to 
have done most of the things which Socrates attributes to 
them. But there is no denying that most of us do receive 
substantial benefits from the workings of our legal institu­
tions, and from governments generally, even if the bene­
fits we receive are not the ones which Socrates names. So 
we can take Socrates to be arguing simply that we owe a 
"debt of gratitude" to our government for the benefits 
with which it has provided us, just as we owe such a debt 
to our parents. Socrates relies in his argument on this 
comparison between political and "filial" obligations, 
and this Socratic lead is followed in many more recent 

. discussions of political obligation. Ewing, for instance, 
observes: 

The obligation to one's country or state is more anal­
ogous to the obligation to our parents than it is to a 
business relation. Here also the debt is not incurred 
deliberately ... and here also it seems'to depend, 
mainly at least, on uncovenanted benefits conferred 
on us.S 

It should be stated that two highly questionable prem­
.ises are employed in the "Socratic argument." First, it is 
assumed that we do owe debts of gratitude to our parents 
for the care they have given us. Not only Socrates, but 
nearly every philosopher since who has written on the 
subject of gratitude has made this same assumption; I will 
present some considerations in VII.ii, however, which 
militate against this choice for a paradigm of debts of grat­
itude. Second, the Socratic argument assumes that the 
analogy between the parent-child and state-citizen rela­
tionships is complete enough to support the claim that if 
children are obligated to their parents, then citizens are 
bound to their states. But for this assumption to be jus­
tified, more points of similarity will be required to bolster 
the alleged analogy than the mere fact that benefits are 
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provided in both cases. For no one believes that the mere 
provision of benefits to a person, regardless of the condi­
tions under which this is accomplished, will be sufficient 
to generate an obligation. 

For the Socratic argument (which relies for much of its 
force on our feelings of indebtedness to our parents) to 
succeed, then, it must show two things. First, it must 
show that we do in fact owe debts of gratitude to our par­
t:]fits; and second, it must show that there are no morally 
relevant points of dissimilarity between the parent-child 
and state-citizen relationships, which would defeat the 
move from "filial" to political obligations. But this second 
task, at least, clearly seems to be impossible to perform. At 
least since Locke's Two Treatises it has been widely ac­
cepted that the purported analogy between the political 
and familial relationships is something less than compel­
ling. Indeed, it takes very little imagination to see the 
manifold points of dissimilarity (beginning, most impor­
tantly, with the unquestionable responsibility which a 
parent has to his child, and the fact that a child is neither 
fully rational nor sufficiently experienced to live without 
guidance and care; neither feature is obviously mirrored 
in the case of the state and the citizen; there are, of course, 
other clear points of dissimilarity). 

In order to advance an account of political obligation 
which utilizes a principle of gratitude, it is not, however, 
necessary to rely in this way on a comparison with debts 
owed to our parents. And in fact, because of doubts we 
may justifiably have concerning the existence of such 
"filial" debts, the "gratitude account" becomes both sim­
pler and more plausible in the absence of a such a re­
liance. W. D. Ross and J. P. Plamenatz both briefly defend 
the gratitude account without relying on any comparisons 
between the parent-child and state-citizen relationships. 
Ross writes: "The duty of obeying the laws of one's coun­
try arises partly ... from the duty of gratituide for the ben­
efits one has received from it. ... "6 And Plamedatz states: 
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Nor does it follow, because to live under the protec­
tion of a certain government and under the protection 
of certain laws does not constitute consent to the ex­
istence of that government and those laws, that it 
does not impose upon the protected person an obliga­
tion to obey them. The obligation, in this instance, 
would not arise out of consent, but would be no more 
than a special case of the general obligation to help 
persons who benefit us. 7 

Neither Ross nor Plamenatz commits himself to the 
"child-parent" model as a paradigm of debts of gratitude; 
but perhaps this is only because they do not commH 
themselves to any model as a paradigm. As it stands, the 
"gratitude account" that we have mentioned, and that 
Ross and Plamenatz support, is no more than a skeleton of 
an account. It cannot be evaluated until we have a general 
understanding of "debts of gratitude," which will allow 
us to determine whether the provision or receipt of the 
benefits of government meets the conditions necessary for 
the generation of such debts. Section VII.ii will be di­
rected toward achieving that general understanding. 

VII.ii. Debts of Gratitude 

Gratitude has not been discussed very often in recent 
moral philosophy; Ross was probably the last major moral 
philosopher to seriously consider gratitude as a source of 
moral requirements,.B (There are, of course, a few excep­
tions to this general contemporary neglect of gratitude.)9 
And there are, I think, good reasons which explain the 
paucity of philosophical literature on the subject. First, of 
course, is the widespread uncertainty about the existence 
of "debts" or "obligations" of gratitude, when compared 
with, say, obligations to keep promises. Second, it is very 
difficult to see whether considerations of gratitude fall 
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properly within the realm of morality at all; the triviality 
of most "debts of gratitude" (which involve no more than 
saying "thank you" or writing a note of thanks) seems to 
place them more properly in the realm of etiquette. And 
the very ritualized performances involved would support 
this conclusion. In one recent paper on gratitude, Daniel 
Lyons speaks of rules concerning gratitude as "norms of 
etiquette";10 his discussion makes it clear that he does not 
regard "debts of gratitude" as serious moral requirements. 
- And yet it seems clear to me that in at least some cases 
considerations of gratitude will require performances 
which are neither trivial nor highly ritualized and which 
go beyond mere expressions of thankfulness. Typically, 
obligations of gratitude in such cases will involve making 
up for sacrifices made or losses incurred by another in the 
act of rendering us assistance or providing us with bene­
fits. Much more, of course, needs to be said about these 
suggestions. But it is worth noting here that philosophers 

• in previous centuries, if not in this one, have been not at 
all uncomfortable with the suggestion that considerations 
of gratitude may require nontrivial performances; in fact, 
obligations of gratitude were treated as very important in 
moral philosophy prior to the twentieth century, and the 
failure to fulfill such obligations was regarded as a serious 
moral shortcoming. Thus Hume, for instance, wrote: "Of 
all the crimes that human creatures are capable, the most 
horrid and unnatural is ingratitude, especially when it is 
committed against parents .... "11 And for Kant, ingrati­
tude was one of the vices which are "the essence of 
vileness and wickedness."12 These passages echo the sen­
timents of Shakespeare's King Lear, horrified at his 
daughter's failure to discharge what are constantly called 
"her obligations": "How sharper than a serpent's tooth it 
is to have a thankless child .... Ingratitude, thou marble­
hearted fiend, more hideous when thou show'st thee in a 
child than the sea-monster!" (King Lear, I, iv.) 

Once again in these passages, as in Socrates'1iargument, 
the supposedly paradigmatic obligation of gratitude 
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which children are thought to owe to their parents comes 
to the fore. And it may appear that those who have 
thought debts of gratitude to be important were primarily 
parents, outraged at the "undutiful" behavior of their 
children, or fearing such behavior. Certainly the "grati­
tude" which parents think themselves owed by their chil­
dren often consists in wholly unreasonable restraints on 
the actions of their children. But most of the philosophers 
who regarded gratitude as important were not motivated 
by such questionable ·concerns. They took debts of grati­
tude seriously for a number of reasons, of which perhaps 
the most important was that considerations of gratitude 
were supposed to account for our obligations to God. But 
many of these philosophers also believed that obligations 
of gratitude were important because of the central role 
gratitude seemed to them to play in promoting mutual 
trust and benevolence among men. Hobbes, for instance, 
had gratitude required by a "Law of Nature" (the fourth) 
because of the great importance of not discouraging be­
nevolent action.13 This lead is followed later by Price and 
Kant. Richard Price makes "Gratitude" one of his six 
"heads of duty," noting that "the consideration that we 
have received benefits, lays us under peculiar obligations 
to the persons who have conferred them"; he justifies his 
claim by reference to the "utility" of a duty of gratitude,14 
And for Kant, gratitude "must be regarded especially as a 
sacred duty ... whose violation ... can destroy the moral 
incentive for benevolence. "15 

Moreover, obligations of gratitude, which are today 
looked upon with some suspicion, were taken prior to this 
century to be particularly clear sorts of obligations, much 
as obligations to keep promises have always been thought 
to be. Thus, Sidgwick noted that "where gratitude is due, 
the obligation is especially clear and simple. Indeed the 
duty of requiting benefits seems to be recognized wher­
ever morality extends."16 And earlier (1734) John Balguy 
wrote: "That a man ought to be grateful to his benefactors, 
may be looked upon as equivalent to a self-evident propo-
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sition."17 In another passage Balguy makes what we 
would today call an "argument from ordinary language" 
in support of this claim of "self-evidence": "The ideas of 
benefits and obligations are so closely connected, that to 
'do a man a kindness' and to 'oblige him,' are used pro­
miscuously, as expressions of the same significance."18 

No one today would try to defend Balguy's claim that 
his proposition is "self-evident"; nor can we share the be­
lief (expressed in several of the passages above) that just 
any provision of benefits generates obligations of grati­
tude. But I do want to press my claim that there are 
genuine obligations of gratitude, even if I must reject the 
largely uncritical enthusiasm about such obligations 
which is in evidence in many of the passages from earlier 
philosophers cited above. Let me begin to try to be more 

• precise about those points that I think these philosophers 
have overlooked. 

To begin, we can ask what exactly would be owed if one 
did have an obligation of gratitude, for there is an initial 
unclarity on this point (that remains uncorrected in most 
of the accounts mentioned above). The "crime" of ingrati­
tude seems to refer to deficiencies in either or both of two 
areas. One can be "ungrateful" if one fails to feel certain 
things (i.e., feelings of gratitude), or one can be "ungrate­
ful" if one fails in certain outward performances (even if I 
feel grateful, my failure to express this grqtitude somehow 
through action may earn me a charge of "ingratitude"). 
When I am under an obligation of gratitude, then, am I 
bound to feel something, to complete some outward per­
formance, or both? Sidgwick, in the passage cited above, 
equates the duty of gratitude with that of "requiting bene­
fits," and seems to go on to allow that a mere outward 
performance is all that is required by the duty. Kant, 
characteristically, recognizes duties to bot.p. "active" and 
"affective" gratitude.19 . 

But surely we would have a great deal of difficulty in 
making sense of a duty or obligation to feel a tertain way. 
Moral requirements are generally supposed"to range over 
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our actions; having certain feelings (or experiencing cer­
tain emotions) seems inappropriate as the content of a 
moral requirement. The reason for this is, I think, quite 
simple. We are presumed to have a kind of control over 
our actions that we do not have over our feelings; we can, 
at least normally, try to act in specified ways, where we 
cannot try to have certain emotions or feelings (in the 
same way). And surely part of the point of a moral re­
quirement is that its content be the sort of thing which we 
can, at least normally, try to accomplish. More, of course, 
needs to be said about the line of argument I am suggest­
ing here. But it would not pay us, I think, to pursue the 
topic at length. For even if part of the content of an obliga­
tion of gratitude were having a certain feeling, this would 
not help us to get any clearer about the problem of politi­
cal obligation. For political obligation is an obligation to 
act in certain ways. I think it is clear that debts of grati-­
tude bind us at least to the performance of certain acts, 
and beyond this fact no other discoveries would be rele­
vant to a political obligation accounted for by the princi­
ple of gratitude. I will assume, for simplicity's sake, that 
nothing more than acts are required under the principle of 
gratitude (and in this I follow Sidgwick, as mentioned 
previously, as well as ROSS);20 but this assumption will 
beg no questions about political obligation. 

"Feelings of gratitude" aside, it is not easy to say even 
what acts are required by "obligations of gratitude."v Even 
in particular cases, this often seems quite unclear. Unlike 
the obligation to honor a promise or a contract, where the 
content of the obligation is usually determined with some 
precision by the terms of the agreement, obligations of 

v My decision to call them obligations of gratitude rather than duties of 
gratitude is a fairly arbitrary one. The moral bond in question has inter­
esting features which make it look both like a duty and like an obliga­
tion. No voluntary act is required for its generation, a feature characteris­
tic of (in fact, on the view I defended in Chapter I, definitive of) duties. 
On the other hand, the bond has the nature of a "debt" and involves a 
personal transaction (i.e., past services rendered), which features are 
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gratitude are more often less "content-specific." What we 
think that an obligation of gratitude requires an individ­
ual to do will turn, of course, on the needs of the original 
benefactor and the position of the original beneficiary; but 
even when these factors are weighed, it will often be diffi­
cult to say that this or that particular act is required, or 
that some performance has discharged the obligation. 
Most often in acknowledging an obligation of gratitude to 
another, we are acknowledging a very general sort of in­
debtedness and an obligation to consider the interests of 
the obligee (the one to whom the obligation is owed) in a 
special way in the future. When a man says (seriously, 
and meaning it literally) "I am greatly indebted to you," 
he may be recognizing such an obligation of gratitude, 
even if he can tell us nothil}g at all about what he believes 
himself to be obligated to do (beyond the general sort of 
notion of indebtedness mentioned above). 

1 will have more to say about the content of obligations 
of gratitude momentarily. 1 suspect that this "vagueness" 
in content has a great deal to do with the suspicions we 
may have about the existence of such obligations; but 
given the confusing vagueness of other sorts of duties, 
and the uncertainty most of us feel about the pursuit of 
moral ideals in general, it seems unfair to "dismiss" obli­
gations of gratitude on account of the vagueness of their 
content. At any rate, even if all that 1 have suggested to 
this point has been accepted, we have not yet advanced 
very far in our understanding of obligations of gratitude; 
we have established only that an obligation of gratitude 
requires some conduct which will serve as the requital of 
benefits granted by another. But clearly there are many in­
stances in which benefits are granted where we would be 

characteristic of obligations. If we choose to call the bond a "duty," we 
must keep in mind that it is a duty activated by a per~onal rendering of 
services. I have chosen to call debts of gratitude "obligations" primarily 
to emphasize the fact that they will be particularized in thrway we want 
for an account of political obligation-the same moral bond will not 
bind us to different political communities under a prinCiple of gratitude. 
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unwilling to allow that any obligation was generated 
thereby for the recipient of those benefits. In Chapter V, 
for instance, we noted in our "mad doctor" example that 
benefits forced upon us against our will could not be 
taken to give rise to any obligation of repayment (this 
point will be discussed further in condition 3 below). And 
there will be other cases where the simple receipt of ben­
efits will not be sufficient for the generation of an obliga­
tion. What I want to do now is to suggest what seem to me 
to be the most obvious sorts of conditions which must be 
met if the receipt of benefits is to generate an obligation of 
gratitude; I present them only as necessary conditions, 
which may not be jointly sufficient. 

Two variables suggest themselves immediately as being 
relevant to whether anything, and if so what, is owed be­
cause of considerations of gratitude. Sidgwick labels them 
"the effort made by the benefactor" and "the service ren­
dered to the benefited"21 (Berger22 and KanP3 also pick 
these variables). Taking the latter first, it is clear that the 
value of the benefit to the beneficiary will in some way be 
relevant to at least the content of a debt of gratitude, if not 
to its generation. It might even seem that, other things 
being equal, the "size" of the debt would vary directly 
with the value of the benefit received. But this would be 
mistaken. No one would maintain that the difference be­
tween what I owe a man who saves my life and what I owe 
a man who saves, say, my house is equivalent to the dif­
ference in value to me of my life and my house. And 
clearly, in neither case do I owe the man an amount 
equivalent to, say, the cash value I would place on my life 
or my house; so the suggestion of equal return being re­
quired seems implausible as well,24 In general, the limits 
which the value of the benefit received places on the debt 
generated seem to be very vague indeed. We can usually 
specify some forms of repayment which would be inap­
propriate, and the value of the benefit will be important in 
this; and if the value of the benefit is small enough, it may 
even be that no such obligation is generated. But it will 
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normally be difficult to specify any relation which should 
hold between the value of the benefit and the value of the 
repayment (and even if we could specify such a relation, 
the problems of weighting and ranking "values" would be 
insuperable). Similarly, it will be difficult to balance the 
value of the benefit received against other variables, such 
as the effort made by the benefactor, in any precise way. 
To quote Sidgwick once more: 

If a poor man sees a rich one drowning and pulls 
him out of the water, we do not think that the latter is 
bound to give as a reward what he would have been 
willing to give for his life. Still, we should think him 
niggardly if he only gave his preserver half-a-crown; 
which might, however be profuse repayment for the 
cost of the exertion. Something between the two 
seems to suit our moral taste: but I find no clear 
accepted principle upon which the amount can be 
decided. 25 

Let us return now to a statement of the conditions neces­
sary for the receipt of benefits to generate an obligation of 
gratitude. The first two conditions will concern the bene­
factor's role in the process. 

1. First, of course, we can consider the role of "the effort 
made by the benefactor," which was mentioned a moment 
ago. It seems quite clear that where an obligation of grati­
tude is owed to the benefactor, he must have made some 
special effort or sacrifice, or incurred some loss, in provid­
ing the benefit in question. If a person benefits us by 
merely pursuing his own business, we do not feel any 
special debt is owed him. If, for instance, I am being 
mugged in an alley when a man's walking past frightens 
my assailant away, I will not owe that man any special 
debt of gratitude. His appearance was only a happy coin­
cidence, which cost him nothing. I may be grateful that he 
happened by, but we must distinguish this crrefully from 
my owing him a debt of gratitude. I may also be grateful 
that my cab's being late forced me to miss my plane, a 
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plane which subsequently crashed. But certainly I have 
no obligation to either the cab or its driver. The idea here 
is that what is owed in a debt of gratitude is something 
which is thought to repay, or make up for, the effort or loss 
of the benefactor. 

And this, of course, suggests a further specification of 
the content of obligations of gratitude. In many cases, 
some of the requirements of gratitude will be obvious in 
light of the losses incurred by the benefactor in providing" 
us with some benefit. If a man burns his arms in pulling 
me from a flaming wreck, I will owe him, if nothing else, 
the medical treatment his burns require. If I break an axle 
on my car in rushing a dying man to a hospital over rough 
terrain, I may expect him to pay for repairing my car. 
These seem to me to be the clearest sorts of examples of 
repayments due because of considerations of gratitude; 
but they are also examples not of repaying a special effort, 
but rather of a direct "reimbursement" for losses incurred 
in the process of making that special effort. These sorts of 
debts of gratitude are in a sense preliminary. For we think 
that gratitude also requires some sort of repayment for the 
effort itself, and for things like pain and risk and time 
spent, for which there is no easy method of compensation. 
Here again, even in particular cases, the content of the 
debt will be very vague. 

2. In addition to our first requirement of a special effort 
or sacrifice, however, there are other features of the bene­
factor's performance necessary to the generation of an 
obligation of gratitude. These features concern the bene­
factor's reasons for granting the benefit. First, his provi­
sion of the benefit must be intentional if we are to owe 
him a debt of gratitude for his performance;26 a benefit 
which he gives us unintentionally will not bind us to any 
repayment. Second, he must have given the benefit volun­
tarily. A man who benefits me because of the gun at his 
back does not earn my gratitude, although he may, for in­
stance, be entitled to ask for a return of the benefit (if pos­
sible) when the gunman no longer is in control. Third, the 
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benefactor must not have provided the benefit for reasons 
of self-interest. The politician who distributes favors only 
because he hopes to receive votes in return, and the indus­
trialist who builds hew homes for the poor only because 
their old homes stood on a desirable site for his new fac­
tory are not owed a debt of gratitude by those they have 
benefited. While again we may be "grateful that" the ben­
efits were provided for us, the benefactor is owed no debt 
of gratitude if those benefits were provided for the wrong 
reasons. For the phrase "grateful that" in the preceding 
sentence really means nothing more than "pleased that"; 
the "gratefulness" involved is directed only at a state of 
affairs, rather than at a benefactor. When a man benefits us 
in order to advance his own interests, he will not earn our 
gratitude, for he treats us simply as a means to an end. As 
P. F. Strawson puts it: 

If someone's actions help me to some benefit I de­
sire, then I am benefitted in any case; but if he in­
tended them so to benefit me because of his general 
goodwill towards me, I shall reasonably feel a grati­
tude which I should not feel at all if the benefit was an 
incidental consequence, unintended or even regret­
ted by him, of some plan of action with a different 
aim. 27 

This discussion will help us to see the contrast between 
a principle of gratitude and the other sort of "principle of 
reciprocation" which we have discussed, the principle of 
fair play. Under the principle of fair play, an individual's 
sacrifices within a cooperative scheme may create for 
others an obligation to repay him, even if the individual's 
reasons for making the sacrifices were purely self­
interested (Le., the sacrifices were made only for the sake 
of the benefits which will accrue to him from the recip­
rocal sacrifices of others), In fact, the whole idea behind 
the sorts of cooperative schemes Hart and Ra"}'ls have in 
mind is that the participants are not acting tn order to 
benefit others, but rather in order to ben!efit everyone, 
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themselves importantly included. Thus, a man acting 
selfishly could fit into a cooperative scheme and be one of 
those to whom others owed "obligations of reciproca­
tion"; his reasons for cooperating are not important. But a 
man who provided benefits to another for purely selfish 
reasons could not be owed an obligation of gratitude; here 
his reasons for providing the benefits are a crucial consid­
eration. Thus, if any obligation is to be generated by the 
provision of benefits to others for selfish reasons, the con­
text of a cooperative scheme within which these benefits 
are provided (here assuming that by cooperating I benefit 
others in the scheme) is absolutely necessary. 

And part of what made Nozick's criticism of "Hart's 
principle" so misleading, was precisely Nozick's failure 
to see the crucial role which the "cooperative context" 
plays in the principle of fair play. We have, of course, al­
ready discussed Nozick's attack on the principle of fair 
play in Chapter V; but it is only in the context of our pres­
ent discussion of gratitude that one of the real problems 
with that attack can be stated clearly. 'For while Nozick 
takes himself to be challenging the principle of fair play, 
the principle against which Nozick's examples really tell 
is not the principle of fair play at all, but rather some sort 
of very loose "gratitude to a group" principle. Nozick's 
examples are of two types in which either individuals or 
groups force benefits on "innocent bystanders." Signifi­
cantly, he shows us that he must regard the group princi­
ple that he is attacking as a mere extension of some indi­
vidual principle, when he says: "One cannot, whatever 
one's purposes, just act so as to give people benefits and 
then demand (or seize) payment. Nor can a group of per­
sons do this."28 

Now, the individual principle Nozick is rejecting must 
be something like a principle of gratitude (but one lacking 
the restrictions I am recommending). And he is right, of 
course, that, e.g., when a person comes and thrusts books 
into my home29 I am not obligated to repay him, for obvi­
ous reasons; the benefits are forced or.. me, may not be 
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repay the scientist for this. But it is also easy to think of 
cases in which our intuitions would tend to lead us to the 
opposite conclusion. Suppose that my closest friend sees 
that alcohol is driving me to ruin. He takes it upon himself 
to follow me about, seizing every drink from my hand be­
fore I can swallow it; and this goes on for months! Clearly 
his actions benefit me. In fact, later I acknowledge his de­
termined efforts as the turning point in my life. But at the 
time, his actions provide me with a benefit that I palpably 
do_not want, and one that is forced upon me against my 
will. But does it not seem, in spite of this, that my friend 
has earned my gratitude, if ever a friend has? In both of 
these examples I receive a significant benefit from 
another, and in both cases that benefit is forced upon me 
against my will. What, then, accounts for our feeling that 
in the second example, but not in the first, I owe my bene­
factor a debt of gratitude? One obvious difference between 
the two cases involves the benefactor's concern about the 
beneficiary. My friend acts out of concern for my welfare 
while the mad scientist does not. But we can see that this 
difference between the cases is not crucial by observing 
that even if the scientist's concern were for my welfare, we 
would still not regard him as being owed a debt of grati­
tude. For the means he employed in benefiting me were 
illegitimate. By w~ing force, he violated my right to free­
dom of action, and the mere fact that I would benefit from 
this violation is not sufficient to justify it. So while I may 
be glad that my benefactor violated my rights, if he is not 
justified in doing so, he will be owed nothing by me. He 
merits no reward for morally prohibited behavior. 

On the other hand, there are some sorts of cases in 
which the paternalistic use of force clearly is justified. 
And one such case is that in which the coerced individual 
benefits by being prevented from harming himself when 
he is not fully rational or in control. It is tru.-e, I think, that 
we regard alcoholics as persons not fully in, control of 
themselves, and this may very well be the reason we re-

,; 
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gard my friend's interference as justified. My friend may 
be owed a debt of gratitude for his efforts in part because 
my lack of control justified coercive restraint. If, on the 
other hand, I could have truly said that I was in full con­
trol, and was fully rational, my friend's interference 
against my will might have been regarded as unjustified 
meddling. 

I am, of course, aware that this has been a very quick 
discussion of a very complicated issue. But I do not think 
that this is the place for discussing the complicated prob­
lem of paternalism at length. I present these remarks only 
by way of showing how our condition 3, as originally 
stated, must be modified slightly in order to be plausible. 
Thus, we will want it to read something like: "The benefit 
granted us cannot have been illegitimately forced on us 
against our will," or "The benefit granted us cannot have 
been forced on us against our will unless ... " (followed 
by a list of conditions, including, for instance, "unless we 
are irrational, not in control, not in possession of certain 
crucial facts," etc.). Of course, the mere fact that the force 
used is legitimate will not establish that the granting of a 
benefit will generate an obligation. Our other conditions 
must be satisfied as well. 

4. We must want the benefit which is granted.31 I intend 
the "want" here to be read in a very broad sense, includ­
ing a dispositional sense of "want." I intend this condi­
tion to allow cases where a person can be taken to want 
the benefit provided; for instance, a man who is run down 
by a bus on his way to work can be taken to want medical 
care, even if he is unconscious. And in line with my re­
marks above (condition 3), I also want as a subcondition 
(4a) that even if we do not want the benefit, it may suffice 
that we would want the benefit if certain "impairing con­
ditions" were corrected (such as drunkenness, mental 
disorder, certain sorts of ignorance of important facts, 
etc.). I am certainly aware that it is possible to argue about 
when a condition is "impairing" in a serious enough way 

:tI 
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to engage condition 4a (will immaturity count as an "im­
pairing condition"? or anger?); but it is not necessary for 
us to solve all of these problems here. 

5. We must not want the benefit not to be provided by 
the benefactor.w Thus, while I may want my lawn to be 
mowed while I'm out of town, I may not want my neigh­
bar to do it; I may prefer not to be indebted to him, for a 
variety of reasons. In fact, I may want my lawn to be 
mowed without wanting anyone to mow it. So the condi­
tion that I want the benefit with which I am provided must 
be supplemented with condition 5. 

I should note here that conditions 4 and 5 do not, as it 
may at first appear, render condition 3 superfluous. For 
we may want a benefit, and not want it not to be provided 
by the one who provides it, and still resist being provided 
with the benefit; we may, for instance, prefer receiving 
some other benefit which cannot be obtained if the first 
benefit is provided. Thus, conditiop. 3 guarantees that we 
are not bound to repay benefits granted to us which are 
provided by means of unjustified force. 

We have now set down five necessary conditions for the 
generation of an obligation of gratitude. 

1. The benefit must be granted by means of some special 
effort or sacrifice. 

2. The benefit must not be granted unintentionally, in­
voluntarily, or for disqualifying reasons. 

3. The benefit must not be forced (unjustifiably) on the 
beneficiary against his will. 

4. The beneficiary must want the benefit, or, 4a, it must 
be the case that the beneficiary would want the benefit if 
certain impairing conditions were corrected. 

5. The beneficiary must not want the benefit not to be 
provided by the benefactor, or, 5a, it must be the case that 
the beneficiary would not want the benefit not to be pro-

W Again, as in condition 4, we will want a subcondition, 5a: it must be 
the case that the beneficiary would not want the benefit npt to be pro­
vided by the benefactor if certain impairing conditions wefe corrected. 
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vided by the benefactor if certain impairing conditions 
were corrected. 

As I have said, I regard these conditions as necessary 
only; I am not at all sure that they are jointly sufficient. 
There is, in fact, one condition which may seem to many 
to be conspicuously absent from the list. It will seem to 
many that we have forgotten to observe that no debt of 
gratitude is generated by the provision of benefits which it 
was the duty or obligation of the benefactor to provide. I 
have not included this condition for the simple reason 
that I believe that duty-meeting or obligation-meeting 
conduct can (under certain conditions) generate debts of 
gratitude. It is significant that the most common sorts of 
cases in which considerations of gratitude are involved 
are precisely cases where the benefactor has a duty to 
grant the benefits in question. Thus, where a passerby aids 
an accident victim, or more generally where an individual 
goes to the aid of one in need, his actions seem to be 
duty-meeting. In helping someone in need, we will nor­
mally be doing our duty (although we may of course do 
more than our duty, or less than our duty): the duty to 
help those in need. But these seem to be just the sorts of 
cases in which we think a debt of gratitude is owed to the 
benefactor . 

Let me pursue this line of argument further, trying to 
show that we can at least sometimes owe debts of grati­
tude to those who are only doing their duty or discharging 
an obligation in benefiting us. Suppose that I am driving 
through the country and come upon an accident victim. I 
am a medical student and know that if he does not reach a 
hospital in twenty minutes, he will die. But I also know' 
that the only hospital in the area is twenty miles away 
over rough back roads. So I drive the victim at sixty miles 
an hour over rough roads in my brand new Porsche, sav­
ing his life and damaging its suspension. Now, I think 
that there are two things which can truly be said of this 
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case. First, what I did, I had a duty to do; had I ignored the 
victim, or decided not to risk my Porsche, I would have 
earned th~ most serious moral blame. Second, the acci­
dent victim has an obligation to compensate me for the 
damage to my car, if it is within his means. He may have 
more of an obligation to me than this, but this much seems 
indisputable. And it seems that we can explain this obli­
gation only in terms of gratitude. So here we have a case 
of duty-meeting conduct generating a debt of gratitude. 

We might at first believe, I suppose, that I had somehow 
done more than my duty, and that gratitude was due for 
this added service only, not for the duty-meeting conduct 
itself. It is certainly true that the following situation could 
obtain: in doing A I do my duty, and I am owed a debt of 
gratitude because I have done A, yet gratitude is not due 
for my duty-meeting conduct. For it may be that in doing 
A I both do my duty and more, and that gratitude is due 
only for my supererogatory conduct. But in the case under 
consideration, what aspect of what I have done is 
supererogatory? Damaging my Porsche? Surely my duty 
is not: to aid those in need provided it costs me nothing. 
While I may not have a duty to aid a man in need at the 
risk of my life, the risk of my car's suspension system is 
another matter. 

For those who do not care for the duty to help those in 
need, I offer the following example. Jones is my very close 
friend, and knowing that I am likely to want for money for 
the rest of my life, he makes me an extraordinary promise. 
He promises to give me $10,000 a year for life, even know­
ing that this will be a great burden on him. Being a rather 
unpleasant type, I do not try to turn down his generous 
offer, but instead accept it. Let us assume that all the con­
ditions necessary for this promise to generate an obliga­
tion are satisfied; Jones has an obligation to pay me 
$10,000 a year, and he does so faithfully. Yet does it not 
seem that I owe Jones a debt of gratitude for thip payment, 
in spite of the fact that he is obligated to do a~ he does? I 
do not see how this can be denied. We mIght try to say 
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that gratitude is due not for the payment, but for making 
the promise; but of course making the promise provides 
no direct benefits in itself, only keeping the promise does 
this. We might respond that in promising Jones has 
granted me a right, and that it is this for which gratitude is 
due. But suppose now that I am not so unpleasant after all, 
and that the right is no benefit to me, since I would never 
even dream of trying to enforce it by demanding payment. 
It seems clear that it is the payment itself for which I owe a 
debt of gratitude, and that this payment is obligatory. 

But while we have shown that obligation or duty­
meeting conduct can sometimes generate a debt of grati­
tude, it is clear that even where such conduct provides 
benefits and meets our five conditions, it does not always 
generate such a debt. I offer two fairly obvious examples. 
Say that I belong to a club which earns money, and the 
money is to be distributed in equal amounts to all of the 
members. The treasurer gives me my share, which he is 
obligated to do, and provides me with a benefit, satisfying 
all five of our conditions in doing so. I surely owe him no 
debt of gratitude, and we will explain this fact by noting 
that I am entitled to my share. Or, for a second example, 
suppose that Jones benefits me so that I owe him a debt of 
gratitude. Later, I provide some benefit to Jones in the 
course of discharging my debt. There is nothing in what I 
do which need violate any of our five conditions. Still, no 
new obligation of gratitude arises for Jones as a result of 
my providing this benefit. 

So it seems clear that conduct which both meets our five 
conditions and is duty- or obligation-meeting, only some­
times generates a debt of gratitude. At least frequently, 
when I provide another with a benefit to which he has a, 
right, he will not owe me any debt of gratitude, even if the 
provision of this benefit satisfies our five conditions. But I 
confess that I am unable to concoct any clear principle 
distinguishing cases in which duty-meeting conduct 
(which satisfies our five conditions) does generate a debt, 
from those in which it does not. Something which seems 
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at least relevant to the distinction is the belief that some­
times doing one's duty or discharging one's obligation is 
especially-praiseworthy. In spite of the longstanding dic­
tum that fulfilling a moral requirement does not deserve 
praise, it does seem that some su'ch actions are to be dis­
tinguished in a special way. Thus, where the obligation is 
undertaken for strongly benevolent reasons, or where the 
duty requires not that we refrain from directly harming 
another, but rather that we go out of our way to offer 
needed assistance, the fulfillment of the requirement 
seems to be an action deserving of praise. And it seems 
that it is in such cases that obligation- or duty-meeting 
conduct can generate debts of gratitude. I regret that I 
have nothing clearer to say about this problem. 

But before continuing on to a discussion of the "grati­
tude account" of political obligation, I want to say a few 
things about the (alleged) obligations of gratitude owed 
by children to parents. As I mentioned previously, it has 
been assumed by nearly every writer on the subject of 
gratitude that if we believe there are any debts of gratitude 
at all, we must certainly believe that children owe them to 
their parents (at least, if the parents have not been neg­
lectful). Now, our discussion above may seem to have re­
moved one obstacle to holding that parents are in fact 
owed debts of gratitude by their children. It seems clear 
that a parent (or guardian) has a duty to care for his child, 
and it might have seemed that because of this no debt of 
gratitude could be incurred for the care a parent gives his 
child. But we have also shown that duty-meeting actions 
may in fact give rise to such debts. But this, of course, falls 
far short of settling the issue, for we have not shown that 
all duty-meeting conduct (which satisfies our five condi­
tions) generates obligations of gratitude. 

And there are, in fact, reasons to believe that this par­
ticular duty-meeting conduct does not generate an obliga­
tion of gratitude on the child. We suggested previously 
that our duties and obligations can only be to perform cer-
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tain actions, not to have certain feelings. If this is true, the 
duty which parents have toward their children can only 
be a duty to care for them properly, to see that certain op­
portunities are available to them, and so on. But it cannot 
be a duty to love them, to "care for them" in the full sense, 
or to provide the goods for children which depend on 
having such feelings. Yet when parents do not do these 
things, when they do not provide the benefits of warm and 
affectionate care which are only possible when the parent 
feels in certain ways, we believe, I think, that no gratitude 
is owed them for the care they give their children. Perhaps 
the most familiar case along these lines is that in which 
wealthy parents make sure that their children have all the 
advantages they need or want, but entrust servants with 
all the tasks whose performance provides opportunities 
for the expression of love. In such cases we feel that what 
is missing f:r;;om the parent-child relationship is precisely 
that which may establish ties of gratitude between them. 
If I am right about this, then it is not simply a routine mat­
ter for children to have obligations of gratitude to their 
parents, nor is the obligation grounded in the mere per­
formance by the parent of his parental duties. And these 
considerations suggest that it is unwise to use the parent­
child model as a paradigm of obligations of gratitude, as 
so many philosophers have done. 

VII.iii. Gratitude as a Ground of Political Obligation 

The gratitude account of political obligation main­
tains that our receipt of the benefits of government binds 
us to repay the government because of considerations of 
gratitude. It maintains further that this repayment con­
sists in supporting the government, part of which support 
consists in obeying the law (this claim, of course, is 
necessary if the debt of gratitude is to be a political obliga­
tion). This position has been for the most part ignored by 
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those who have written on the problem of political obliga­
tion. But the results from our general discussion of debts 
of gratitude should allow us to evaluate the gratitude ac­
count fairly. 

Let me begin by mentioning two arguments against the 
gratitude account which may have an initial appeal, but 
which are in fact unsuccessful. The first argument is 
perhaps the most commonly used by those who reject the 
gratitude account;32 we have also considered similar 
arguments against the consent theory and fair play ac­
counts. The argument suggests that the gratitude account, 
by requiring only the receipt of benefits for the generation 
of the obligation, makes it quite easy for us to become 
bound to unjust or tyrannical governments (since even 
bad governments routinely provide some benefits). And 
this seems to some an obviously objectionable conse­
quence. But, in the first place, this argument attacks a 
gratitude account not limited by our five conditions. And 
even if that were not a problem, I argued in Chapters IV 
and V that the possibility of being politically bound to an 
unjust government seems an objectionable consequence 
of an account only if we believe that obligations cannot be 
overridden, or that our political obligations are the only 
moral considerations relevant to how we ought to act in 
matters political. These views, however, are clearly mis­
taken. Our being bound to a government by a debt of grati­
tude would not entail that we ought, all things consid­
ered, to support and comply with that government. There 
may be countervailing obligations or duties which out­
weigh that debt; and the injustice or cruelty of a bad gov­
ernment's policies will certainly provide strong reasons 
for opposing it. 

The second initially attractive argument against the 
gratitude account maintains that governments have a duty 
or a responsibility to provide the benefits which they give 
to their citizens, and that citizens have a right to these 
benefits. Because of this, the argument contim/es, no grat-
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itude is due. But of course, one of our results in VII.ii was 
that duty-meeting conduct can sometimes generate obli­
gations of gratitude. And while it,may still seem possible 
to press this line of argument (by suggesting that this is 
not such a case), there are other arguments which seem 
both more fundamental and more obviously successful 
against the gratitude account. 

To begin, there is clearly a problem with the gratitude 
account which concerns the specification of the content of 
the obligation which is supposed to be generated. As I 
noted above, it is not sufficient for the gratitude account of 
political obligation only to demonstrate the existence of 
debts of gratitude to the state. This account must also 
show that the content of these debts is such that we will 
be willing to call them political obligations (for we might 
have a debt of gratitude to a government with a very dif­
ferent content). In other words, to defeat the gratitude ac­
count it would not be necessary to show that citizens do 
not owe debts of gratitude to their governments; it would 
suffice to show that even if they did owe such debts, the 
content of the debts would not be appropriate to giving an 
account of political obligation. And, remembering our 
remarks about the "vagueness" of the content of debts of 
gratitude, this may seem a promising line to take. For we 
suggested that normally when we acknowledge an obliga­
tion of gratitude to another, we are acknowledging only a 
very general sort of indebtedness. We are normally not 
bound to any particular conduct, except in the case of 
reimbursing losses incurred by others in the process of 
benefiting us. On the other hand, if political obligation is 
to include supporting the government and obeying the 
law, the obligation would require a very specific perform-, 
ance, namely obedience (and this performance could not 
really be thought of as reimbursement of losses). It seems, 
then, that political obligation could not be an obligation 
of gratitude; for while supporting the government and 
obeying the law might be one way of discharging such an 
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obligation of gratitude, it would not be the only way. As 
M.B.E. Smith notes in his interesting paper, "Is There a 
Prima Facie Obligation to Obey the Law?": 

It is perhaps true that cheerful and willing obedience 
is the best way to show one's gratitude towards gov­
ernment, in that it makes one's gratitude unmistaka­
ble. But when a person owes a debt of gratitude to­
wards another, he does not necessarily acquire a 
prima facie obligation to display his gratitude in the 
most convincing manner .... 33 

A likely response to this argument would concede its 
validity to a limited degree. While it is true, we might say, 
that a debt of gratitude to the state can be discharged in 
many ways, there is one salient need which a government 
has. It needs obedience. And because this is not only its 
foremost need, but one which must be fulfilled in order to 
maintain its existence, we should pay our debt of grati­
tude to the government with obedience. This view is es­
poused by Nannerl Henry: "The reason obedience is the 
coin in which this particular debt must be paid is that 
political services cannot be provided unless subjects obey 
their governments."34 

But there are simple retorts which show this response to 
be ineffective. First, even if a debt of gratitude requires 
that we work toward the fulfillment of a particular need 
our former benefactor has, it does not require that we do 
everything in our power to fulfill that need. Thus, by 
obeying the law often, but not always, I could still be con­
tributing to fulfilling the government's need for obedi­
ence. But no one would say that our political obligations 
consisted in obeying the law occasionally! Second, from 
the fact that our former benefactor has a need which must 
be fulfilled to maintain his existence, it does not follow 
that any debt of gratitude to him will require that we work 
toward fulfilling that need. If Jones was a benefactor to 
whom I owe a debt of gratitude, and Jones nf:leds to be 
plugged into a kidney machine all day in<order to stay 
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alive, it does not follow that I can discharge my debt to 
him only by locating, operating, or paying for kidney ma­
chines. And from the fact that a government requires 
obedience in order to subsist, it does not follow that any 
debt of gratitude to a government can be discharged only 
by obedience. 

But even if the present line of argument seems uncon­
vincing, there are others which also discredit the grati­
tude account of political obligation. We have to this point 
been assuming that we do owe debts of gratitude to our 
governments for the benefits they provide, and simply 
discussing their contents. But there are strong reasons to 
suppose that we do not owe such debts. Let us see if the 
provision of the benefits of government to citizens satis­
fies our five conditions for the generation of obligations of 
gratitude. We can grant, I suppose, that conditions 3 
through 5 are normally satisfied in the relations between 
citizens and their governments. But it is interesting to 
note that because of these conditions a gratitude account 
of political obligation would have to allow that a citizen 
who could honestly say that he did not want the benefits 
his government provided, or that he did not want to get 
them from his government, would not be bound by his re­
ceipt of benefits. 

Conditions 1 and 2, however, cause real problems for 
the gratitude account. These concern the nature of and 
reasons for the benefactor's performance. But before I dis­
cuss these conditions individually, Iwant to expresl'i some 
doubts about the gratitude account which center on the 
role of benefactor; unfortunately, I do not feel able to ex­
press these doubts in anything better than very general 
terms. Put crudely, I feel uncomfortable about attempts to 
move a principle of gratitude from the realm of interper­
sonal relations into the realm of benefits provided by 
institutions. In fact, I have some of the same doubts about 
benefits provided by groups of persons. And that is be­
cause I think that the reasons for which a benefit is 
granted are so crucial to considerations of gratitude. 
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Where a group of persons is concerned, there is very sel­
dom anything like a reason, common to all of them, for 

/ which the benefit was provided. Some members of a 
group may have worked against providing the benefits, 
others may have wanted to provide the benefits only to 
enhance their own positions, and so on. Because of this, it 
is difficult to know what to say about benefits provided for 
an individual by a group. But in the case of institutions, 
):he problem is far worse; for institutions are manifestly 

"not complex groups of persons, although we sometimes 
tend to think of them that way. Can I owe a debt of grati­
tude to an institution, such as the Ford Foundation, or 
some university? No doubt there are many past fellows 
and alumni who think that this is possible. But I suspect 
that the temptation to believe this rests on thinking of the 
institution as a group of people, or thinking of particular 
people whose efforts and generosity made benefits ob­
tained from these institutions possible. To be sure, 
individuals do fill positions within the structures of in­
stitutions. But these positions have functions and the in­
dividuals filling them have "positional duties" related to 
these functions. Insofar as individuals who make these 
benefits possible are merely "doing their job," considera­
tions of gratitude do not enter the picture at all. But where 
these individuals make personal sacrifices not required by 
their jobs, any gratitude due is due not to their positions 
or to the institutions which define them, but to the indi­
viduals in their private capacities. I will have more to say 
about this momentarily. The general point that I am trying 
to make is that there may be something illegitimate about 
an attempt to apply the principle of gratitude to benefits 
received from (sets of) institutions, such as governments, 
and perhaps even to those received from groups of per­
sons, such "as governors. 

But, supposing for argument's sake that such a move is 
not illegitimate, let us consider now whether the provi­
sion of benefits by a government to a citizen satisfies our 
conditions 1 and 2. It seems clear that it does not. Condi-
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tion 1 specifies that the benefit must be granted by means 
of some special effort or sacrifice. But surely, any "sac­
rifice" which the govermnent makes for me is a very small 
one. The expense involved in extending the benefits of 
government to one additional person must be negligible 
at best. But even if it were not, the fact remains that gmr­
ernment services are almost always paid for by citizens 
through taxes (a fact which struck Benjamin Franklin as a 
"physical necessity"). And certainly, very little sacrifice 
is involved in converting these funds into public services. 

There may, of course, be individual politicians in gov­
ernment who make great personal sacrifices and whose 
actions are highly praiseworthy. They may sacrifice per­
sonal fortunes and pursue the interests of their constitu­
ents or of citizens generally far beyond the requirements 
of their positions. And, insofar as we benefit from their 
sacrifices in our interest, we may very well owe them ob­
ligations of gratitude. But, as I suggested above, it is im­
portant to see that these obligations would not be owed to 
the government, but instead to the individuals in their 
private capacities. As such, these obligations could not be 
political obligations, which even if owed to the governors 
rather than to the government, would be owed to some 
collection of official personages. 

Condition 2 requires that the benefit not be granted un­
intentionally, involuntarily, or for disqualifying reasons. 
Now, it may very well be that the provision of the benefits 
of government satisfies this condition, but does so vacu­
ously; for the ascription of motives to a government may 
be impossible or incoherent. But insofar as we anthropo­
morphize governments (or think of the governors as shar­
ing some motive), we would certainly have good reason to' 
be skeptical about the claim that governments do not at 
least frequently provide benefits to their citizens uninten­
tionally, involuntarily, or for disqualifying reasons.35 One 
would think, in fact, that most governmental provisions of 
benefits fit these categories. We certainly have sufficient 
experience, even in the best of states, of benefits being 
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conferred as a part of a drive to solicit votes, or to advance 
the status of the government in international circles, etc. 

We have, I think, provided a series of arguments whose 
combined weight must force us to the conclusion that the 
gratitude account of political obligation is entirely un­
satisfactory. We can, perhaps, imagine governments to 
which such an account would apply. If the very simple 
absolute monarchy which Hart describes in The Concept 
of Law36 were ruled by a "Rex" who made significant sac­
rifices for his subjects, and for the right sorts of reasons 
(and if our conditions 3 through 5 obtained), we might, I 
suppose, be willing to call the obligations of gratitude 
owed him by his subjects "political obligations"; for in 
such a government there is no separation of private and 
official capacities. But even if this were true, it would 
hardly save the gratitude account of political obligation. 
No such government exists today, nor, as Hart suggests, is 
it likely that one ever has. 

I 



CHAPTER VIII 

Concluding Remarks 

VrrI.i. Political Obligation and Disobedience 

We have now concluded our examination of the four 
accounts of political obligation which I originally rec­
ommended as the most plausible, and we have found all 
four wanting. Of the three principles of obligation which 
we considered (the principles of consent, fair play, and 
gratitude), only the principle of consent (with the princi­
ple of fidelity) was seen to clearly account for the political 
obligations of citizens in existing states. But even under 
this principle only a very few citizens (such as naturalized 
citizens) seemed to be bound. The other two principles of 
obligation, while we found them to be valid moral princi­
ples, would only seem to bind citizens in states very dif­
ferent from those which presently exist. We also exam­
ined Rawls's "Natural Duty of Justice" and found that it 
was not a useful tool for providing an account of our polit­
ical bonds. In fact, we concluded that no principles of 
duty could be helpful in this respect. Even when these 
four accounts are conjoined, then, they fail to yield a gen­
eral account of political obligation; very few citizens of 
existing political communities would be bound even on 
such a combined account. There is a sense, then, in which 
our enterprise has reached an unsuccessful end. We have 
endeavored to present an account of political obligation 
which is (in the terminology of II.iv) "accurate" and 
"complete"-an account which picks out those citizens 
who are bound by special moral ties to their country of 
residence. But in presenting such an account, we have 
found that class of citizens to be very limited. The third 
standard of success in dealing with the problem of politi­
cal obligation, then, has not been met. We have not been 
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able to present an account which is suitably "general" in 
its application. And to the extent that we share traditional 
concerns to meet this third standard, we will find our re­
sults disappointing. 

The general conclusion to which we are forced by this 
examination, then, is that political theory cannot offer a 
convincing general account of our political bonds. For we 
saw in Chapters I and 11 that no persuasive alternatives (to 
the four accounts we have examined) remained. The "par­
ticularity requirement" (II.i) eliminated many potential 
accounts, and we rejected arguments from "positional 
duty" (Liii) , from the meaning of "law" and "authority" 
(ILii) , and from utilitarian moral theory (II.iii). We must 
conclude that citizens generally have no special political 
bonds which require that they obey and support the gov­
ernments of their countries of residence. Most citizens 
have neither political obligations nor "particularized" 
political duties, and they will continue to be free of such 
bonds barring changes in political structures and conven­
tions. 

This conclusion is by no means novel. It has been ad­
vanced by anarchist thinkers over several centuries. But 
seldom has this conclusion been the result of a careful or 
systematic study of the possibilities within the context of 
traditional liberal political theory, a study undertaken 
within the constraints of analytic philosophical method. 
It is uncommon for those (like myself) sympathetic to the 
liberal tradition to give such a limited role to what has 
been one of the tradition's central concepts-political ob­
ligation. Our work will not seem complete, as a result, 
without a brief discussion of the significance of this con­
clusion to political theory. The remainder of this chapter 
will be devoted to that task. And in the process I will try to 
tie up loose ends from Chapters II and III,concerning the 
practical import of a theory of political obligation and the 
legitimacy of governments. 

It is likely that many would find our conclUsion (that 
f} 
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citizens generally do not have political obligations) objec­
tionable because they believe it to have the following con­
sequence: if citizens do not have political obligations, . 
then they are free to disobey the law whenever they 
choose. It seems to have been this sort of belief which led 
Margaret Macdonald to conclude that it was "absurd" that_ 
there should be a political society in which the citizens 
did not have political obligations. 1 And of course, a posi­
tion which had that consequence would be open to attack. 
But, as I suggested in II.i, from a conclusion that no one in 
a state has political obligations, nothing follows immedi­
ately concerning a justification of disobedience. For polit­
ical obligations are only one factor among many which 
would enter into a calculation about disobedience. There 
are, even in the absence of political obligations, still 
strong reasons for supporting at least certain types of gov­
ernments and for obeying the law. 

For instance, as we suggested in Chapter VI, we have a 
duty to support and further just government, at least when 
this involves no great cost to ourselves (as well as a duty 
to fight injustice). Thus, if our government is just, we will 
have good reason to support it (and any other just gov­
ernment) even if we have no political obligations. And the 
other virtues which a government can possess will also be 
instanced occasionally, providing other reasons for sup­
porting governments possessing them. 

Where disobedience to law is concerned, we must re­
member that disobedience almost always affects someone 
else negatively, and we have moral duties to those per­
sons, qua persons (as opposed to "citizens"), which must 
be taken into account. Even where nothing we would 
want to call a "duty" or an "obligation" is concerned, the 
effect which our disobedience has on others may provide 
reasons for obeying. Thus, the existence of a legal order 
leads people to have certain expectations concerning how 
others will act. Where, say, disobedience frustrates plans 
based upon such expectations, there is a reason for obedi-
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ence, even if there is no duty to avoid inconveniencing 
others. Such reasons will not necessarily be conclusive, 
but they are reasons. 

As suggested above, we often have reasons, or even 
duties, to do what the law requires, quite apart from its 
being commanded by law. The most important legal pro­
hibitions (Le., those defining the most serious crimes) 
concern activities which are morally impermissible­
assault, murder, fraud, and theft. But even where the le­
gally prohibited act is not "malum in se," we often have 
good reason to avoid it, quite independent of its status as 
legally prohibited. Thus, some laws establish ways of 
doing things consistently, where inconsistency would be 
undesirable. Traffic laws provide the best examples. Quite 
aside from its being illegal to drive on the left, the law has 
established a rule which, if followed by all, renders driv­
ing less hazardous; and while driving on the left is not in 
itself objectionable, because of the legally created practice 
of driving on the right we have good reason to obey the 
law, since disobedience endangers both self and others. 

The absence of political obligations within a political 
community, then, will not entail that disobedience or 
revolution is justified. We will normally have good rea­
sons for obeying the law, and for supporting some types of 
governments of which our own may be one. But the rea­
sons we have for obeying the law will be the same reasons 
we have for obeying the law when we are in foreign coun­
tries. And if we have reason to support our government it 
will be the same reason we have for supporting any other 
similar government. Thus, the conclusion that most of us 
have no political obligations does lead to maintaining that 
we are not specially bound to obey our laws or to support 
our government, simply because they are ours (or because 
of what their being ours entails). Insofar as we believe 
ourselves to be tied in some special way to our country of 
residence, most of us are mistaken. This is a position 
which R. P. Wolff associates with what Jle cAlls "philo­
sophical anarchism": 
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When I take a vacation in Great Britain, I obey its 
laws, both because of prudential self-interest and be­
cause of the obvious moral considerations concerning 
the value of order, the general good consequences of 
preserving a system of property, and so forth. On my 
return to the United States, I have a sense of re enter­
ing my country, and if I think about the matter at all, I 
imagine myself to stand in a different and more inti­
mate relation to American laws. They have been 
promulgated by my government, and I therefore have 
a special obligation to obey them. But the anarchist 
tells me that my feeling is purely sentimental and has 
no objective moral basis. 2 

It is this position which I believe to follow from my con­
clusion concerning political obligation. If it runs counter 
to normal feelings about the citizen-state relationship, I 
think there are better explanations for this fact than the 
falsity of my conclusion. For what belief can better serve 
the interests of one's political leaders than the belief that 
all are specially bound to support their -government and 
obey the law? 

VIII.ii. Political Obligation and Legitimacy 

I referred earlier (I.ii and III.i) to the doctrine of 
the "logical correlativity" of rights and obligations (or 
duties); the existence of every right is supposed by this 
doctrine to entail the existence of a corresponding obliga­
tion, and vice versa. Specifically, we were concerned with 
political obligation and the right of the government to 
command, which have traditionally been supposed to be 
logical correlates. Thus, the right to command has been 
thought to be granted the government in undertaking an 
obligation of obedience to it. Because of this, the problem 
of governmental legitimacy has also been tied to the prob­
lem of political obligation; for if no government is legiti-
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mate which does not have de jure political authority, and 
if having such authority consists in having the right to 
command and be obeyed, then only where a citizen has 
political obligations will his government be legitimate 
with respect to him. Thus, political obligation and gov­
ernmental legitimacy are also supposed to be correlative 
notions. 

Because of this, another consequence of my conclusion 
about political obligation is that, at least on traditional 
models, it involves denying that there are any govern­
ments which are legitimate (or which are legitimate with 
respect to large numbers of citizens). And it may appear 
that because of this fact we will no longer be able to dis­
tinguish between good and bad governments in the way 
we want, for the political authority which all govern­
.ments wield now seems to be primarily only de facto au­
thority. Traditionally, political theorists have wanted to 
distinguish between good and bad governments by ob­
serving that the former had the right to command (and 
were legitimate), while the latter had only the power. But 
our conclusion that most citizens do not have political ob­
ligations renders this method for distinguishing good and 
bad governments useless, and it may be judged objection­
able on that ground. 

I am, in fact, q.uite prepared to accept the conclusion 
that governments do not normally have the right to be 
obeyed by their citizens, or to force them to obey, or to 
punish them for disobedience. Again, it is easy to under­
stand the existence of the widespread belief that go~ern­
ments do have these rights, in terms of the not very subtle 
policies of political indoctrination to which we are all 
subjected. But we may also be led to believe that govern­
ments have these rights by confusing "having a right" 
with "being justified" (or "being aUright"); I will have 
more to say about this confusion below. 

There are several points which must be rpade here con­
cerning the conclusion that governments do not have the 
right to command most of their citizens and are therefore 
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"illegitimate" (in the traditional sense) with respect to 
most of them. First, this conclusion only strictly follows' 
from our conclusion about political obligation if we ac­
cept without question the doctrine of the correlativity of 
rights and obligations (or duties). I think it is clear that 
this doctrine is highly questionable,x although I confess 
that it seems quite persuasive in the political case under 
consideration. Second, we should remember here our 
earlier discussion of the various senses of "legitimacy" 
which we use in referring to the status of governments 
(II.ii). Sometimes in calling a government "legitimate" we 
refer only to its having come to power in the proper way. 
Sometimes we call a government "legitimate" if it is a 
good one (i.e., if it serves the interests of its citizens, does 
so fairly, remains open to change, etc.), regardless of how 
it came to power. Or we may call a government "legiti-· 
mate" if it is recognized internationally, or if its control 
over a certain domain is effective and unchallenged. None 
of these senses of "legitimacy" mentions the right to 
command which we have been discussing as the mark of 
legitimacy; but all of the "legitimizing features" men­
tioned above have been taken to establish this right. 

This, of course, brings us to the approach to political 
obligation which we discussed in II.ii. Rather than look­
ing for grounds of obligation in the histories of individual 
citizens, many writers have looked instead to certain good 

x The doctrine of logical correlativity seems most persuasive in the 
case of what we have called "obligations." As I suggested in I.ii, those 
moral requirements grounded in the performance of some voluntary act 
do seem to involve the transfer or creation of correlative rights. But in 
the case of "duties," the doctrine is unpersuasive. What, for instance, are 
the rights which correlate with duties of benevolence or charity? While a 
Rockefeller may have a duty to dispose of his surplus millions charita­
bly, it seems clear that no person or group has a right to this perform­
ance. For discussions raising other doubts about the correlativity doc­
trine, see Joel Feinberg, Social Philosophy, Prentice-Hall, 1973, chap; 4, 
and David Lyons, "The Correlativity of Rights and Duties," Nous 4 (Feb­
ruary 1970). See also, in this context, Hart, "Are There Any Natural 
Rights?" pt. I, and Feinberg, "Duties, Rights, and Claims," American 
Philosophical Quarterly 3 (April 1966), pt. I. 
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qualities of government. They have argued that the pos­
session of these qualities establishes both the right to 
command and the correlative obligation (for all citizens) 
to obey. In a sense, the approach involves recognizing the 
priority of questions about legitimacy to questions about 
obligation.3 But we have already shown that this ap­
proach must fail. Any duty which we may have to support 
our government because of its quality will be "nonpar­
ticularized"; that duty may bind us as well to other gov­
ernments sharing that quality. But in that case, the duty in 
question cannot bind us to compliance or obedience, and 
hence cannot bind us to the state in the right way. Further, 
if the obligation to obey and the right to command are log­
ical correlates, then the quality of government also cannot 
establish the right to command. And we saw in Chapter VI 
(and in section II.ii) that any attempts to "particularize" 
duties to obey governments with certain good qualities 
were doomed to failure. The good qualities of my gov­
ernment, then, cannot establish either my obligation to 
obey it or its right to command me. 

What these good qualities can do, of course, is to dis­
tinguish between governments that deserve our support, 
or that are worthy of it, and those that do not (or are not). It 
is not the case that simply because governments may all 
be equal as far as legitimacy (having the right to com­
mand) is concerned", that they are all equal. Governments 
which are just and beneficial, as well as responsive and 
open to change are not reduced to the level of tyrannical 
government simply because they share with it "illegiti­
macy" in the traditional sense. My conclusion does not 
force us to admit that we can no longer distinguish mean­
ingfully between good and bad governments. Indeed, 
such distinctions are very seldom drawn in real life on the 
basis of rights which those governmen~s possess or fail to 
possess. Normally, I think, we rate governments by how 
well and how fairly they provide the benefits which we 
expect to receive from government acti,nn. Ana it is in this 
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context that we can see the importance of the "benefits of ' 
government," which have been mentioned so often in this 
essay. We have been concerned since Chapter III to dis­
cover the significance of the provision of these benefits to 
the problem of political obligation. Our conclusion allows 
us to see that a government's performance in this respect 
is not crucial to settling questions concerning political ob­
ligation, but is rather a key factor only in the evaluation of 
governments. It is easy to understand, of course, how our 
feelings about the quality of governments may become 
confused with the recognition of political obligations. But 
as I argued in Chapter 11, if we are to make sense of the 
notion of political obligation, these two sorts of problems 
must be kept carefully separate. 

This discussion should help us to remember that just as 
political obligation is only one consideration among 
many in a determination of how we ought to act in matters 
political, so the right of a government to command and be 
obeyed is only one consideration involved in a justifica­
tion of government action. Rights and obligations (or 
duties) do not exhaust the subject matter of morality. It 
may well be that while a certain government does not 
have the right 1'e command, its actions may nonetheless be 
morally justifiable; rights violated by its actions may not 
be as important as other considerations, such as the need 
for order. Or it may be that a government which does have 
this right would not, under certain circumstances, be 
morally justified in exercising it. There is nothing para­
doxical about such conclusions when one frees oneself 
from the view of morality as a narrow and rigid set of re­
quirements and prohibitions (a view which Kant, more 
than any other philosopher, impressed upon us). I will not 
discuss these matters further here, beyond noting that: (a) 
the moral justifications (of government action) of which I 
speak are not derivations of, or performed solely in terms 
of, either a right to command or an obligation to obey; and 
(b) these considerations seem to suggest that the tradi-
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tional notion of governmental legitimacy (understood as 
the possession of a right to command) is not really at the 
center of the important problems in political philosophy. 

In these brief remarks I have tried to show that no in­
superable difficulties are involved in my conclusion that 
most citizens do not have political obligations. But this 
conclusion does force us to view the position of man in 
political society in a different way, for it effectively re­
moves any presumption in favor of obedience to estab­
lished authorities. While the absence of political obliga­
tions does not justify disobedience, it does force us to 
discard as a maxim of action: "Other things being equal, 
obey the political authorities." Obedience remains as 
much in need of justification as disobedience; for we have 
no presumption in favor of obedience established by a 
community-wide obligation to obey. It is in this spirit that 
we can perhaps understand the (undoubtedly apocryphal) 
remark attributed to Thoreau during his imprisonment in 
the county jail of Concord. When asked by Emerson why 
he was there, Thoreau is supposed to have responded: 
"Waldo, why are you not here?"4 We are not on "morally 
safe" ground by obeying the law (as Emerson also recog­
nized when he wrote that "good men must not obey the 
law too well"}.5 

For those, like myself, who have always felt uncomfort­
able with the suggestion that as citizens we are morally 
bound in a special way to our own countries, my conclu­
sions in this essay may be reassuring. For those who have 
believed themselves and their fellows bound by such spe­
cial obligations, perhaps these remarks can serve as a re­
minder that citizenship does not free a man from the bur­
dens of moral reasoning. If we have blindly complied in 
the belief that by doing so we discharged our obligations, 
we have erred doubly. For, first, most of us have no spe­
cial obligation of obedience. But second, even if we had 
such an obligation, the c,jtizen's job {would not be to 
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blithely discharge it in his haste to avoid the responsibil- . 
ity of weighing it against competing moral claims on his 
action. For surely a nation composed of such "dutiful citi­
zens" would be the cruellest sort of trap for the poor, the 
oppressed, and the alienated. 
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execution of Charles I, the natural right to resist a tyrant, 
and the "natural freedom" of man. As an illustration that 
consent theory is not logically tied to any particular polit­
ical views, it is worth remembering that Milton was 
bitterly opposed to the theory of the state espoused by 
Hobbes, another consent theorist. 

13. For a detailed study of this period of political 
thought, I recommend George H. Sabine's A History of 
Political Theory, Henry Holt & Co., 1937, chaps. XVIII­
XXVI. It remains, despite its age, the best "complete" his­
tory of political philosophy available. 

14. For instance, in On the Old Saw, University of 
Pennsylvania Press, 1974, pp. 65, 69-70, and in The 
Metaphysics of Morals, pt. I (or The Metaphysical Ele­
ments of Justice, Bobbs-Merrill, 1965), sec. 49. 

15. Locke defends this claim in spirited fashion in his 
Second Treatise of Government, sections 112-118. 

16. Margaret Macdonald discusses these problems 
with the theory of historical consent in "The Language of 
Political Theory," in A.G.N. Flew (ed.), Logic and Lan­
guage, 1st series, Blackwell, 1963, p. 178. 

17. Rousseau, Social Contract, U. 
18. For a good discussion both of natural rights and the 
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natural right of freedom, see Hart's "Are There Any Natu­
ral Rights?" I follow Hart's account closely. 

19. For instance, see the opening to the Constitution of 
Massachusetts: "All men are born free and equal, and 
have certain natural, essential, and inalienable rights." 
Here being "born free and equal" seems to amount, in 
fact, to nothing more than having these rights. 

20. Hobbes, Leviathan, chap. 14. Hobbes's "Right of 
Nature," of course, turns out to be a mere "liberty" (the 
absence of restricting obligation), not a "right" in the full 
sense. And this liberty may not, in fact, be limited by any 
natural moral constraints (although this remains a point 
of controversy in Hobbes scholarship). 

21. Locke, Second Treatise of Government, sec. 4. 
22. Kant, The Metaphysics of Morals, pt. I, Introduc­

tion. See his similar remarks in On the Old Saw, p. 59. 
23. Hart, "Are There Any Natural Rights?" p. 183. I use 

the term "special obligation" to denote those obligations 
which correlate with Hart's "special rights." 

24. As Hobbes notes: "there is no obligation on any 
man which ariseth not from some act of his own," in 
Leviathan, ch<j.p. 21. 

25. Leviathan, chap. 14. 
26. On this argument, see Alan Gewirth, Political Jus­

tice, in R. B. Brandt (ed.), Social Justice, Pr entice-Hall , 
1962, p. 129. 

27. Social Contract, I.vi. 
28. The Metaphysics of Morals, pt. I, Appendix. 
29. De Cive, chap. Ill, sec. 7. 
30. Leviathan, chap. 15. 
31. Ibid., chap. 14. 
32. Second Treatise of Government, sec. 135. The same 

point is made more forcefully in sec. 23. 
33. On the Old Saw, p. 61. 
34. Ibid., p. 72. 
35. Sidgwick, The Methods of Ethics, p. 298. 
36. Leviathan, chap. 14. 
37. For instance, see Kant, On the Old Saw, pp. 60-61. 
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38. For a discussion of this "spirit of individualism" . 
and how it directs one approach to the problem of politi­
cal obligation, see Tussman, Obligation and the Body 
Politic, esp. pp. 17-18. 

39. Austin,How to Do Things with Words, Lecture 11. 
40. Gewirth, "Political Justice," p. 135. 
41. Social Contract, IV.ii. 
42. Leviathan, chap. 18. 
43. Second Treatise of Government, secs. 95-98. 
44. Hobbes, Leviathan, "A Review and Conclusion"; 

Locke, Second Treatise of Government, sec. 119; Rous­
seau, Social Contract, IV.ii. 

Chapter N: The Argument from Tacit Consent 

1. Plamenatz, Consent, Freedom, and Political Obliga­
tion, p. 3. 

2. Here I follow, to a certain extent, Hart's discussion in 
"Are There Any Natural Rights?" p. 184. 

3. See especially J. R. Searle, Speech Acts, Cambridge 
University Press, 1970, chap. 3. 

4. A Theory of Justice, p. 343. 
5. Ibid., p. 112. 
6. Ibid., p. 343. 
7. Leviathan, chap. 14. 
8. Some of the following points are suggested by J.F.M. 

Hunter's remarks in "The Logic of Social Contracts," 
Dialogue 5 (June 1966). 

9. For a thorough discussion of Locke on consent, see 
J. P. Plamenatz,Man and Society, Longmans, Green & Co., 
1963, vol. I, 220-241. 

10. Second Treatise of Government, sec. 119. 
11. Ibid. 
12. Ibid. 
13. "Obligation and Consent-I," American Political 

Science Review 59 (December 1965), p. 995. 
14. Second Treatise of Government, sec. 23. 
15. "Obligation and Consent-I," p. 995. 
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16. Ibid., p. 996. 
17. Second Treatise of Government, sec. 23. 
18. Ibid., secs. 135, 137, 149, 171, 172. 
19. Ibid., sec. 122. 
20. Meiklejohn argues that "as fellow citizens we have 

made and are continually remaking an agreement with 
one another, and ... , whatever the cost, we are in honor 
bound to keep that agreement." The agreement amounts 
to "a voluntary compact among political equals." Both 
quotations are from Alexander Meiklejohn, Free Speech 
and Its Relation to Self-Government, Harper & Bros., 
1948, pp. 14,11. 

21. Gewirth's position does not really appear to be that 
by participating in political processes we give our con­
sent. Rather, he holds that consent consists somehow in 
the availability of certain political options. I confess that I 
find his account somewhat confusing. He writes: "The 
consent which is a necessary condition of political obliga­
tion is not primarily the consent of determinate individ­
uals occurring at specifiable times; it is rather the mainte­
nance of a method which leaves open to every sane, non­
criminal adult the opportunity to discuss, criticize, and 
vote for or agairist the government" ("Political Justice," p. 
138). For an effective criticism of Gawirth's arguments on 
consent, see Smith, "Is There a Prima Facie Obligation to 
Obey the Law?" sec. H. 

22. Consent, Freedom, and Political Obligation, 
pp. 168, 170. 

23. Ibid., p. 171. 
24. For other criticisms of Plamenatz's arguments, see 

Marshall Cohen, "Liberalism and Disobedience," Philos­
ophy and Public Affairs 1 (Spring 1972), pp. 311-312; 
Smith, "Is There a Prima Facie Obligation to Obey the 
Law?" sec. H; Frederick Siegler, "Plamenatz on Consent 
and Obligation," Philosophical Quarterly 18 (July 1968). 
E. F. Carritt also disputes the claim that voting is a sign of 
consent, in Morals and Politics, Oxford University Press, 
1935, p. 215. 
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25. "Are There Any Natural Rights?" pp. 185-186. 
26. John Rawls, "Legal Obligation and the Duty of Fair 

Play," in S. Hook (ed.), Law and Philosophy, New York 
University Press, 1964. 

27. Consent, Freedom, and Political Obligation, p. 24. 
28. Hart seems to have this point in mind in "Are There 

Any Natural Rights?" p. 186. 
29. Social Contract, IV.ii. 
30. Ross, The Right and the Good, p. 27. 
31. Plato, Cri to , 51d-e. 
32. See, e.g., Plamenatz, Consent, Freedom, and Politi­

cal Obligation, p. 7, and Gough, John Locke's Political 
Philosophy, p. 70. 

33. There could be, as Pitkin notes ("Obligation and 
Consent-I," p. 995), no such thing as "tacit dissent," 
short of emigration. Some contemporary consent theo­
rists, like Michael Walzer, try to incorporate something 
like "tacit dissent" in their theories. See Walzer, Obliga­
tions, chaps. 3 and 5. 

34. Tussman, Obligation and the Body Politic, p. 38. 
35. David Hume, "Of the Original Contract," in 

A. MacIntyre (ed.), Hume's Ethical Writings, Collier­
Macmillan, 1965, p. 263. A. C. Ewing seems to be making 
a similar point when he observes that there is no real 
"voluntary bargain" made with the state for the benefits it 
confers: "I could not have refused the benefits conferred 
by the state except by committing suicide or emigrating" 
(A. C. Ewing, The Individual, the State, and World Gov­
ernment, Macmillan, 1947, p. 217). 

Chapter V: The Principle of Fair Play 

1. The principle was given this name in John Rawls's 
essay "Legal Obligation and the Duty of Fair Play," in 
Hook (ed.), Law and Philosophy. Similar, but unnamed, 
principles had been previously discussed in C. D. Broad, 
"On the Function of False Hypotheses in Ethics," Interna­
tional Journal of Ethics 26 (April 1916), and in Hart, "Are 
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There Any Natural Rights?" (see below). On the utilitar­
ian's difficulties with fair play, see David Lyons, Forms 
and Limits of Utilitarianism, Oxford University Press, 
1965, chap. V. 

2. "Are There Any Natural Rights?" p. 185. 
3. Ibid. 
4. Ibid., pp. 190-191. 
5. Actually, Rawls gives at least four different accounts 

of the principle of fair play. His first, in "Justice as Fair­
ness" (Philosophical Review 68 [April 1958]), follows 
Hart's account exactly, with the exception of an added re­
quirement that participants in the practice "accept its 
rules as fair" (p. 179). I will discuss Rawls's 1964 account. 
Later versions, in "The Justification of Civil Disobedi­
ence" (in H. Bedau [ed.], Civil Disobedience: Theory and 
Practice, Pegasus, 1969) and A Theory of Justice, do not 
differ substantially from the 1964 account. 

6. "Legal Obligation and the Duty of Fair Play," pp. 
9-10. 

7. Ibid., p. 10. 
8. Hart, "Are There Any Natural Rights?" p. 185. 
9. Rawls, A Theory of Justice, p. 112. 
10. Ibid., p. 343. 
11. Ibid., p. 112. 
12. John Ladd, "Legal and Moral Obligation," in Pen­

nock and Chap man (eds.), Nomos XII: Political and Legal 
Obligation, p. 21. 

13. This point is made clearly in Hart's account of the 
principle. 

14. Nozick, Anarchy, State, and Utopia, pp. 90-95. 
Nozick calls the principle "the principle of fairness," 
using Rawls's more recent name for it. 

15. Ibid., p. 93. 
16. Ibid., p. 94. 
17. Ibid. 
18. Ibid., pp. 94-95. 
19. Ibid., p. 95. 
20. Ibid., p. 94. 
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21. Ibid., p. 95. 
22. Ibid., p. 94. 
23. Rawls,A Theory of Justice, p. 112. 
24. Rawls, "Legal Obligation and the Duty of Fair 

Play," p. 17. 
25. Hart, "Are There Any Natural Rights?" pp. 185-

186. 
26. Perhaps Rawls would not accept the need to give 

"microlevel" support for a principle to be applied on a 
"macrolevel." See Nozick's discussion of these points in 
Anarchy, State, and Utopia, pp. 204-206. But it is doubt­
ful that the principle of fair play can even be understood 
as a principle for the macrostructure of society. 

Chapter VI: The Natural Duty of Justice 

1. Rawls, A Theory of Justice, p. 114. 
2. John Rawls, "The Justification of Civil Disobedi­

ence," in Bedau (ed.), Civil Disobedience: Theory and 
Practice. 

3. A Theory of Justice, pp. 336-337. 
4. Ibid., Pi 334. 
5. Ibid. 
6. "The Justification of Civil Disobedience," p. 241. 

Chapter VII: Gratitude 

1. Jeffrie G. Murphy, "In Defense of Obligation," in 
Pennock and Chapman (eds.), Nomos XII: Political and 
Legal Obligation, pp. 42-43. 

2. Ewing, The Individual, the State, and World Gov­
ernment, p. 218. 

3. Kurt Baier makes a similar point in "Obligation: 
Political and Moral" (in Nomos XII: Political and Legal 
Obligation, p. 130). 

4. Plato, Crito, 50d-51d. 
5. Ewing, The Individual, the State, and World Gov­

ernment, p. 218. 
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6. Ross, The Right and the Good, p. 27. 
7. Plamenatz, Consent, Freedom, and Political Obliga­

tion, p. 24. 
8. Ross regards the "duty of gratitude" as one of the 

seven important "prima facie duties" (The Right and the 
Good, p. 21). 

9. D.A.J. Richards discusses the "obligation to return 
good" in chap. 9 of A Theory of Reasons for Action. 
Another recent discussion, which I follow in several re­
spects, is Fred Berger's "Gratitude," Ethics 85 (July 1975). 

10. Daniel Lyons, "The Odd Debt of Gratitude," 
Analysis 29 (January 1969), p. 92. 

11. David Hume, A Treatise of Human Nature, bk. Ill, 
pt. I, sec. I. 

12. Immanuel Kant, Lectures on Ethics, Harper & Row, 
1963, p. 218. 

13. Hobbes, Leviathan, chap. 15. 
14. Richard Price, A Review of the Principal Questions 

in Morals, chap. VII. 
15. Kant, The Metaphysics of Morals, pt. 11, sec. 32. 
16. Henry Sidgwick, The Methods of Ethics, 7th ed., 

Dover, 1966, p. 259. 
17. John Balguy, The Foundations of Moral Goodness, 

pt. 11, art. V. 
18. Ibid., art. IV. 
19. Kant, The Metaphysics of Morals, pt. 11, sec. 31. 
20. Ross, The Right and the Good, pp. 22-23. 
21. Sidgwick, The Methods of Ethics, p. 261. 
22. Berger, "Gratitude," p. 299. 
23. Kant mentions "the profit and advantage which the 

person obligated has derived from the benefit" and "the 
disinterestedness with which it was bestowed" as the two 
key variables; but he also mentions effort as a prominent 
consideration (in The Metaphysics of Morals, pt. 11, sec. 
33). 

24. As Sidgwick at one point suggests (and later, ap­
parently, rejects): "we think perhaps that an equal return 
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is what the duty of gratitude requires" (The Methods of 
Ethics, p. 260). 

25. Ibid., p. 261. 
26. On this point and those immediately following, see 

Berger, "Gratitude," esp. p. 299. 
27. P. F. Strawson, "Freedom and Resentment," in P. F. 

Strawson (ed.), Studies in the Philosophy of Thought and 
Action, Oxford University Press, 1968, pp. 75-76. 

28. Nozick,Anarchy, State, and Utopia, p. 95. 
29. Ibid. 
30. As Nicholas Sturgeon has pointed out to me. 
31. Sidgwick makes some remarks which support this 

view, although he does not actually ever state it concisely: 
"the benefit may be altogether unacceptable, and it is hard 
to bind us to repay in full every well-meant blundering ef­
fort to serve us ... " (The Methods of Ethics, p. 261). 

32. See, for example, Richard Flathman's Political Ob­
ligation, where it is argued that "past benefits are not a 
sufficient ground of political obligation" because if they 
were, we could become bound to obey "the Nazi regime" 
by taking benefits from it (pp. 270-280). 

33. Smith, "Is There a Prima Facie Obligation to Obey 
the Law?" Smith discusses gratitude in section I of his 
paper. 

34. Nannerl O. Henry, "Political Obligation and Collec­
tive Goods," in Pennock and Chapman (eds.), Nomos XII: 
Political and Legal Obligation. 

35. For a strong expression of this view, see Michael 
Walzer, "The Problem of Citizenship," chap. 10 in Obli­
gations: Essays on Disobedience, War, and Citizenship. 

36. Hart, The Concept of Law, chap. IV, sec. i. 

Chapter VIII: Concluding Remarks 

1. Margaret Macdonald, "The Language of Political 
Theory," in A.G.N. Flew (ed.), Logic and Language, 1st 
series, Blackwell, 1963, p. 184. 
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2. Wolff, In Defense of Anarchism, pp. 18-19. 
3. These two approaches to the problem of political ob­

ligation (and the problem of political authority) are dis­
cussed in Rex Martin's "Two Models for Justifying Politi­
cal Authority," Ethics 86 (October 1975). 

4. Thoreau's views on the justification of disobedience 
are defended, rather unsystematically, in his famous essay 
"Civil Disobedience." He writes: "I think that we should 
be men first, and subjects afterward. It is not desirable to 
cultivate a respect for the law, so much as for the right." 

5. Emerson, "Politics." 
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