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41

EU social policy and national
welfare state reform

Caroline de la Porte

Introduction

This chapter analyses the modes of governance through which the EU influences social policies
of member states. I argue that, because the EU influences public policy, welfare state scholars
should consider EU-level policy and governance in their analyses. The EU’s welfare states —
although institutionalised in diverse configurations (Korpi and Palme, 1998; Esping-Andersen,
1990) — provide protection to their citizens against social contingencies, such as ageing, illness
and unemployment. In the shift to dual-earner societies welfare reforms have dealt with chal-
lenges, such as balancing work and family life (Esping-Andersen et al., 2002; Taylor-Gooby,
2004).

Although domestic politics and processes are determinant for reform decisions, the EU’s
modes of governance increasingly influence welfare states and labour markets. However, both
the EU and national levels of governance interact in ‘two-level games’ addressing economic and
other societal challenges, such as ageing populations, new family forms and changed labour
markets (de la Porte and Natali, 2014). Thus the result of decades of European integration is that
member states are ‘semi-sovereign’ in their welfare states and labour markets (Ferrera, 2005;
Leibfried, 2010).

Some scholars have characterised early EU initiatives in social policy as examples of ‘encap-
sulated federalism’, entailing a strong, direct EU impact limited to specific areas (e.g. gender
equality and health and safety at work) that are not connected with the core redistributive func-
tion of welfare states (Streeck, 1995). In contrast, other scholars have argued that early initiatives
affected welfare states by enhanced equality and, with it, fundamental social rights for citizens in
the EU (Falkner, 1998, 2010; Kantola, 2008). Early EU legislation also codified the free move-
ment of workers, whereby nationals from other EU countries have the same social rights as
those of the host nation. Recently, this political issue has become controversial, especially in
conjunction with Brexit. While neo-nationalist political debates proclaim the free movement of
workers to be a burden for welfare states, there is no evidence to support this claim (Martinsen
and Pons Rotger, 2017).

The influence of EU policy on welfare states and labour markets takes place not only through
regulation but also through other modes of governance. The EU influences core redistributive
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areas — such as pensions and healthcare, unemployment schemes and labour market regulation
— through hard and soft policy coordination, both of which have played an important role since
the institutionalisation of the Economic and Monetary Union (EMU).

This chapter is organised as follows. The first section develops the analytical framework, and
the second section analyses the three modes of governance. The third section concludes with
the implications of EU modes of governance for welfare states and labour markets.

Three modes of EU governance affecting welfare states and labour
markets

To understand how EU policies may influence welfare states and labour markets, one must
identify the features of the modes of governance concerned. A mode of governance is a means
for governing a policy area, a means aimed at involving more actors horizontally and vertically
at different stages of the policy process, from agenda-setting to implementation and evaluation
(Scott and Trubek, 2002). In the EU, the governance approach is particularly important because
it takes into account both distinct levels of governance (European, national, regional and local
(Hooghe and Marks, 2001)) and various actors (government, social partners and NGOs).

The three modes of governance presented in this chapter are (social) regulation, hard coordin-
ation and soft coordination.! Social regulation means setting legal standards and norms in social
policy at the EU level. Hard coordination is EU-facilitated policy coordination that is legally
binding and that involves high surveillance and enforcement of member state policy. In contrast,
soft coordination is EU-facilitated policy coordination that, while including surveillance,
involves weak enforcement (de la Porte and Heins, 2015). The main features of the EU modes
of governance affecting welfare states and labour markets are listed in Table 41.1.

Each mode of governance is presented according to the following factors. Governance covers
the ‘operational means’ connecting the EU with national and/or regional and local levels of
governance and actor involvement, and the ‘mechanisms of influence’ through which each
mode of governance may influence welfare states and labour markets: the challenges addressed
and the policy solutions. Most modes of governance primarily have a market-making aim,
although aspects of market correcting are present as well, especially in the European Employ-
ment Strategy (EES) and the Open Method of Coordination in social policy (hereafter, social
OMCs).

Social regulation

The EU has no competences to decide upon national social security, the principles of distribu-
tion, the access to social rights or the level of generosity of various benefits. However, the EU
(through the ordinary legislative procedure or the social dialogue process) has developed market-
making legislation, facilitating workers’ freedom of movement, The mechanism of influence is
regulation, often spurred by the unintended consequences of this free movement of labour: the
Court of Justice of the European Union (CJEU) has played a prominent role in interpreting
core EU principles relative to access to social rights and social security (Martinsen, 2015; Bell,
2012).

In terms of policy, regulation coordinates the free movement of workers and their rights in
host countries. The coordination of social security systems enables workers (and now many
other categories of citizens) to work in other EU countries under the protection of the social
security countries of their host countries. The jurisprudence in this area has been considerable,
resulting in the extension of the material scope of coordination of social security over time, now
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Caroline de la Porte

reaching such areas as family allowances and student grants. The CJEU’s interpretation of core
principles — such as equality of treatment (access to benefits), exportability (the right for indi-
vidual workers to export social benefits) and ‘additionality’ (the right to add periods of social
security, especially pensions) — have led to a wide range of social rights for EU citizens.

These social rights have been codified and extended in the EU’s citizenship directive, thereby
broadening the notion of citizenship and enhancing access to rights in the country of destination
(Wind, 2009). A novel area where the EU’s coordination principles have been extended is
healthcare, marked by the recent patient mobility directive, which codified the existing case law
without altering member state authority in the area of healthcare (Vollard and Martinsen, 2014;
Vasev and Vrangbak, 2014). The coordination of social security systems, and with it the free
movement of workers, has been central in the Brexit debate, with populist-right parties present-
ing the high number of workers in the UK from Central and Eastern Europe as a burden on the
UK welfare state. The ‘welfare burden’ hypothesis — whereby EU migrants are assumed to put
a financial burden on the welfare state in the host country — has been tested in Denmark, where
findings show that EU immigrants make a positive net contribution to the welfare state (Mar-
tinsen and Pons Rotger, 2017). Thus, migrants are a gain for, rather than a burden on, the
welfare state.

The EU also has strong and extensive legislation on anti-discrimination, due to the strong
legal base provided in the 1999 Amsterdam Treaty. Two of the directives in this area relate anti-
discrimination both to the labour market and to areas such as housing, healthcare and education.
The EU treaties and directives consider discrimination arising as not only from gender but also
from race and ethnicity, religion, gender, sexual orientation and disability (Kantola 2010, 2014;
Bell, 2008).

The EU also regulates the labour market via EU directives on working time, vacations, and
maternity and parental leave. For maternity and parental leave standards are minimal, particu-
larly due to opposition from member states with low standards in these areas. The growing gap
between those on permanent open-ended contracts, with job security and extensive social
security, and those on atypical contracts, with less job security and social security coverage, is
conceptualised as ‘labour market dualization’ (Emmenegger et al., 2012). This gap has led to
three framework directives at the EU level, one each on part-time, fixed-term and temporary
agency work. Contouris (2007) has coined the adoption of the directives on atypical work as an
attempt to ‘re-regulate’ labour law. The directives aim at ensuring equal treatment of a worker
on an atypical fixed-term contract with a comparable worker on an open-ended contract.

As the directives are broad in scope, an unusually high amount of case law has followed their
adoption, especially for fixed-term work, where the Court has applied an expansive interpreta-
tion of equal treatment (for a comparable worker on an open-ended contract) for pay, bonuses,
promotions and access to training. Individual rights for fixed-term workers are strengthened
through CJEU judgements, although these workers have less security than those on permanent
contracts (de la Porte and Emmenegger, 2017). Overall, EU regulation is extensive for funda-
mental social rights and may contribute to market-braking. Nonetheless, recent directives in
labour law do not hinder developments such as labour market dualisation, which arises from
domestic reform decisions.

Hard coordination and regulation

Since the Maastricht Treaty established the EMU in 1991, the EU intervenes indirectly but
strongly — as a functional spill-over from monetary integration — in social and fiscal policy. In
1997, the Stability and Growth Pact (SGP) ~ a process of hard policy coordination with EU
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policies of budgetary restraint, represented by benchmarks (a maximum of 60 per cent public
debt and 3 per cent budget deficit) and EU surveillance of member state policies — was developed
for ensuring continuous member state compliance with EMU aims. The EMU requires member
states to run budgets that do not jeopardise the functioning of the EMU, in turn enabling the
EU to provide advice on social security reform where relevant, particularly when member state
public budgets are deemed dangerous for the EMU (de la Porte and Natali, 2014). As social
spending constitutes the biggest share of public expenditure in member states (28.3 per cent for
healthcare and pensions in 2012: Eurostat, 2015), the SGP pressure on national welfare states is
considerable, especially during economic recessions.

The main mechanism of EU influence, in conjunction with the SGP, is EU-facilitated learn-
ing. This learning is in the shadow of coercion, because, in the case of non-compliance, the EU
has several mechanisms for ensuring that member states correct their deficits. The procedure for
requiring that a correction of public deficits be in line with the EU’s requirements in the SGP
is the ‘excessive deficit procedure’ (EDP), which is a country-specific path defined by member
states together with the EU, to correct excessive deficits. If member states do not correct their
deficits when under the EDP, the EU can ultimately impose a financial sanction. In addition,
‘country-specific recommendations’ (CSRs) are given yearly, in the European Semester process,
which connects all coordination processes in economic and public policy. However, only non-
compliance with CSRs in the SGP can lead to a fine.

Since 2010, the EU has developed a new mechanism within hard coordination to keep
member states on track with their budgets and deficits, thereby strengthening the potential
influence of the EU on welfare states. The new directives and regulations have been grafted
onto the EMU institutional framework (see de la Porte and Heins (2015, 2017) for more
details). These instruments were adopted to tighten the monetarist policy aims and increase EU-
level authority for enforcing policy in member states.

In July 2016, the European Council agreed unanimously to levy fines on Spain and Portugal
due to their insufficient efforts in correcting their excessive deficits, as specified in their EDPs.
In line with their legal rights, both countries then submitted requests asking the European Com-
mission to reduce sanctions on the grounds of exceptional economic circumstances. In the
aftermath of the Brexit referendum and increased euroscepticism, both of which have led to
social unrest and the success of populist parties across the EU, the European Commission
decided on 27 July 2016 to opt for a ‘zero’ penalty (de la Porte and Heins, 2017). Thus it has
used the fine symbolically, an act that may or may not suffice to remind countries to make
efforts to correct their deficits and prevent imbalance in the eurozone.

Hard coordination has also been enhanced by more focus on public debt, which has been
high on the agenda due to the sovereign debt crisis affecting countries severely hit by the 2008
Great Recession. Member states are required to report to both the European Commission an.d
the European Council on their national debt issuance. Furthermore, the breach of the public
debt criterion now allows the European Comrmission to launch an EDP, an action it .cc?uld not
take before the crisis. Another post-crisis change in SGP governance is the definition of a
common budgetary timeline and rules for all euro area countries. Member states are now
required to send their budget proposals for approval to the Commission and the Eurogroup
before submitting them to their national parliaments. The fact that national budgcts. and thus
details of (welfare) policy reforms are the object of close scrutiny, with strong poter'mal for the
EU to intervene in reform plans, implies that euro area countries are now developing bu’dgets
in the shadow of EU surveillance. If a country is in ‘particularly setious non-compliance’, the
European Commission and the Eurogroup may request a revision of the draft budgetay plan.
These changes to the governance of the EMU represent strengthened ex-ante monitoring and
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ex-post surveillance of member state economies and budgets, of which pensions and healthcare
are important components. Another key policy being promoted indirectly through coordin-
ation of monetary policy is labour market deregulation, because labour market rigidity and high
labour costs are considered detrimental to a successful EMU (de la Porte and Heins, 2015).

The consequence of the SGP and directives and regulations introduced following the finan-
cial crisis signify that national governments may have less leverage in defining (or rather differ-
entiating among) their national policy agendas with regard to welfare state reforms. The new
directives and regulations that strengthen the EMU have an indirect, but strong spill-over on
welfare policy, to which a large part of public expenditure is devoted. Although the policy of
(too) tight fiscal restraint is now being discussed among the European élites, with their growing
consensus on the need for dealing more with demand management, this new debate has not
altered EMU policy aims or governance (which remain driven primarily by supply-side
dynamics) (Martin, 2015).

The literature on the Europeanisation of pension reform suggests that EU policy advice on
pension reform coincides with the reforms undertaken by member states (de la Porte and Natali,
2014; Hassenteufel and Palier, 2014). Particularly for countries under the EDP, the EU has
explicitly advised reforming pension systems to meet the challenges of ageing populations and
fiscal pressure. The EU’s advice on pension policy became even more relevant since the Great
Recession (Natali, 2008; de la Porte and Natali, 2014). In a recent report on reforms between
2005 and 2015, the European Commission notes: ‘In the context of large budget deficits and a
reinforced economic governance framework at EU level, Member States have adopted many
pension reforms to control the increase in spending on public pensions’ (European Commis-
sion, 2015: 2). Continuous reforms may be detected in long-term projections of age-public
spending that have been the basis of EU policy advice on pension reform since the mid-1990s.
For the first time since the Commission started to project budgetary effects of pensions spend-
ing, the Commission noted that it does not expect an increase in public spending on pensions at
the end of its current projection period (2060). The European Commission report suggests that
pensions have been comprehensively reformed by the member states (European Commission,
2015). These findings are corroborated in academic research on pension reform (Hinrichs and
Jessoula, 2012).

The mechanism of influence is EU-facilitated learning, where monitoring and individual
policy advice both play an important role. The literature on the influence of the EMU’s mon-
etarist regime and the convergence criteria shows that the EU has helped put pension reform on
the domestic agenda. However, it is through domestic politics that the decisions about pension
reform are made, with a country’s economic vulnerability constituting an important condition
enabling decision-making about pension reform (de la Porte and Natali, 2014; Hassenteufel and
Palier, 2014). Nonetheless, aside from countries subject to Memoranda of Understanding
(Theodoropoulou, 2014; Pavolini ef al., 2014; Dukelow, 2015; Sacchi, 2014), domestic actors
made decisions mainly to ensure macro-economic balances and to avoid high debt.

Soft coordination: labour markets, pensions, social exclusion and healthcare

The soft coordination of European social and labour market policy, subordinate to the con-
straining SGP, takes place in the EES and social OMCs. The social OMCs aim to achieve high
levels of employment in combination with high levels of social protection, low levels of poverty,
high equality, and the economic and social sustainability of pensions and healthcare systems with
broad access. The EES and the social OMCs mimic the policy coordination governance of the
EMU, and support EU growth by promoting employment and activation, and by increasing
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inclusion and improving social protection. The main mechanisms of influence are diffusion of
ideas and iterative monitoring of policies - and with it EU-facilitated policy learning (especially
through country-specific reccommendations, now coordinated in the European Semester). The
EES involves mainly governmental actors, but social partners must be consulted in the govern-
ance process, while the governance of social exclusion OMC involves civil society organisa-
tions. The CSRs developed through the OMCs are now centralised in the European semester,
to increase the coherence and the overall impact of the different coordination processes.
However, in contrast to the CSRs related to the SGP, the CSRs in the area of social OMCs are
not binding.

The policy cycle of the OMCs — EU agreed-upon policy aims and benchmarks, national
reports, Commission Council surveillance of member state policies and country-specific recom-
mendations — unfolds yearly in the European Semester (de la Porte and Heins, 2015). Many aspects
of the OMC:s are dependent on significant government expenditure which governments encum-
bered by high public debt are barely able to provide. In the context of permanent austerity, as well
as the global financial crisis, Europe 2020 has been reframed around social investment. Social
investment is a comprehensive paradigmatic approach that emphasises the need to invest in indi-
viduals and their skills throughout the life course (European Commission, 2010b). Social invest-
ment involves investing in institutions for early childhood education and care, schools, vocational
training, upper tertiary education, activation and lifelong learning (Morel et al., 2012). At the same
time, temporary leave from the labour market should be facilitated without workers’ fear of job
loss. Social investment ideas build on the foundations of the universal welfare state, which is
designed to meet these aims (Esping-Andersen, 1999; Kvist, 2014).

In the area of employment and labour market policy, the main policy aim is to increase
labour market participation to 75 per cent (European Commission, 2010b). This is part of the
shift towards the ‘dual-earner’ model, which has been ongoing for the past two decades, repres-
ented by very substantial increases in employment rates, particularly among women (especially
in conservative welfare states of continental and Mediterranean countries). In this transforma-
tion process, the EES contributes to ideas about ways of reconciling work and family life in
dual-earner societies (de la Porte and Jacobsson, 2012; de la Porte and Pochet, 2012). The EES
is an effective ideational tool for developing policies for sustaining welfare states across the Euro-
pean Union.

To support the increase of labour market participation, the EES involves various aims, such
as skills development, improvement of job quality, working conditions and flexicurity (a com-~
bination of labour market flexibility, activation and unemployment benefit). By adhering to
labour market deregulation, which is central in the EMU, flexicurity is centripetal in the EES.
The EES also supports comprehensive lifelong learning strategies, together with appropriate
social security (European Commission, 2007). In member states, flexicurity has been embraced
discursively as a notion. However, actual reforms within member states have focused mainly on
creating flexible labour markets. Less effort has been made to develop comprehensive activation
and generous unemployment benefits. In fact, unemployment insurance has been reformed in
most member states, increasing conditionality while decreasing the level of benefits and the
period of the receipt of benefits. ‘Activation’ schemes are hardly comprehensive and individu-
ally tailored in line with the social investment agenda; rather, they are workfarist, and they now
include more counselling than comprehensive training (Bengtsson et al., 2017). Other aims of
the EES — to facilitate job creation — include targeted reductions of non-wage labour costs and
the promotion of self-employment (European Commission, 2010a).

Other social policy aims are coordinated in sofier OMC processes, with little indication of
direct causal influences of any social OMC. In other words, the OMC has never been the single

483



Caroline de la Porte

cause of a reform decision (de la Porte and Pochet, 2012). However, the role of the OMC at
the EU level of governance is to counterbalance the weight of the economic policy actors. For
example, in the pensions OMC, adequacy of pensions has been integrated into policy debates by
highlighting universality, decent replacement rates, as well as solidarity and fairness between and
within generations.

Recent recommendations of the European Commission include policies for equalising retire-
ment ages for men and women and for developing pension schemes for low-income earners or
those with weak employment histories (European Commission, 2015; Hinrichs and Jessoula,
2012). The gender pension gap is on average 40 per cent in the EU. This means that women
are at risk when they reach pensionable age, unless reforms are made to respond to this imbal-
ance. In addition to a gender imbalance in pensions, the European Commission identifies
younger workers, migrants, low-skilled workers and low-wage workers as groups for which
measures need to be adopted if decent pensions in old age are to be ensured (European Com-
mission, 2015). The pensions OMC provides an institutionalised forum for dialogue between
the economic and social policy actors (DG EMPL and DG ECFIN) around the issue of pension
reform. However, the pensions OMC does not have as much leverage as the SGP and hard
coordination (de la Porte and Pochet, 2014).

The social exclusion OMC aims at promoting social inclusion — intimately linked to increas-
ing labour market participation — and combating poverty. It involves the Directorate-General
of employment, social affairs and EU-level NGOs. At the national level, the social ministries are
responsible for reporting activities to combat social exclusion to the EU. Since the financial
crisis of 2008, the issues of poverty and exclusion, while more relevant than ever, have barely
been in the EU spotlight. Nonetheless, there is an overarching aim under Europe 2020 in which
member states have committed to ‘lift at least 20 million people out of the risk of poverty and
exclusion’ by 2020 (European Council, 2011). Member states have to specify their own national
targets. This loose benchmark reflects the lack of both political will and a legal mandate for
dealing with poverty at the EU level (Copeland and Daly, 2013; Barcevicius et al., 2014). Social
exclusion issues such as poverty, child poverty and now homelessness have been raised on
national agendas, partly due to the social exclusion OMC (de la Porte, 2014; Barcevicius et al.,
2014; Armstrong, 2010). However, this influence is more patchy than that through the more
constraining SGP, particularly when public finances are tight.

Conclusion

The EU is part of the multi-level governance process in which governments are embedded in
the redefinition of the welfare state as a ‘social investment state’. While the EU has no direct
influence on the way in which welfare states are organised and funded, the time when national
welfare states were insulated from EU influence is over. The borders of national welfare states
are permeable to EU influence (Ferrera, 2005) through the modes of governance presented in
this chapter: regulatory, coordinative (soft and hard) and redistributive. Drawing general con-
clusions on the impact of EU governance upon welfare states is thus difficult, if not
impossible.

Through the regulatory mode of governance, the EU has developed a comprehensive regime
of social rights for EU citizens, especially based on anti-discrimination. Anti-discrimination
represents the anchor of the complex legislative regime on the coordination of social security
systems. Thus far, reciprocity and equality have ensured that the free movement of citizens
functions surprisingly well. Importantly, EU migrants do not represent financial burdens on
their host societies or welfare states.
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There is also an emergent regulatory system concerning workers on various different types
of contracts. Although patchy, this emergent regulatory system provided a legal base where all
workers ~irrespective of contractual arrangements — are to be treated equally. Anti-discrimination
legislation covers discrimination on various grounds, beyond gender, and has also extended
beyond labour market issues.

The EU influences reform processes in core redistributive areas of the welfare state, such as
pensions, through policy coordination. Following the Great Recession, EU policy coordination
associated with the EMU has become more constraining, while policy coordination through the
OMC has become weaker. However, the two are now joined in a single process: the EU-level
coordination of public policies takes place in the European Semester, when EU advice to each
member state ~ primarily through the focus on balanced budgets but also on the aims of equity
and access — is developed in yearly ‘CSRs’.

The overview of EU modes of governance in social and labour market policy in this chapter
points to the importance of considering EU influence in any analysis of welfare state reform. In
fact, recent challenges in labour markets, notably labour market dualisations, include an EU
dimension, via the SGP, that aims to liberalise labour markets, but also via regulation, that aims
to ensure equal treatment of workers, irrespective of their contractual arrangements. The notion
of social investment, which has grabbed scholarly attention throughout the 2000s, is also part of
the policy approach at the EU level. Thus, the EU-level modes of governance should be
included in all analyses of welfare state reform.

Note

1 The EU also has a redistributive mode of governance that affects welfare states and labour markets,
including the European social fund and the European structural funds.
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