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The Settler Contract

Carole Pateman

I like a plantation in a pure soil; that is, where people are not displaced
to the end to plant in others. For else it is rather an extirpation than a
plantation.

Francis Bacon, On Plantations, 1625

The Procreation, or Children of a Common-wealth, are those we call
Plantations, or Colonies; which are numbers of men sent out. . . toinhabit
a Forraign Country, either formerly voyd of Inhabitants, or made voyd
then, by warre.

Thomas Hobbes, Leviathan, 1651

In June 1992, the High Court of Australia ruled in the case of Mabo v.
the State of Queensland that the country was not terra nullius when the
first settlers arrived from England in 1788.! The political importance of
the doctrine of rerra nullius is that it provided an answer to one of the
most fundamental questions of modernity. Why was it legitimate for
Europeans to sail across oceans and “plant” settlers in (i.e. colonize)
faraway territories? Why was it justified to turn these lands into New
England, Nova Scotia, and New South Wales, and then into the modern
states of the United States, Canada, and Australia (the three countries

The origin of this chapter goes back to the late 1970s when I became interested in citi-
zenship and Aboriginal peoples in Australia, which led me to terra nullius. My interest
was also stimulated by the publication of Henry Reynolds's The Other Side of the
Frontier in 1982. 1 began to collect material about terra nullius all those years ago, but
have not been in a position to write about it until now.

1 175 CLR 1, 1992. The case began in 1982 when five members of the Meriam people
argued that their rights to their land in the Murray Islands (in the Torres Strait) were
not extinguished on the annexation of the islands by Queensland in 1879. Three of the
plaintiffs, including Eddie Mabo, died before the verdict of the High Court, and Mabo’s
own claim was denied. In Mabe (pp. 25-6), Justice Brennan stated that the propositions
on which the defendant relied were not specific to the Murray Islands but were
“advanced as general propositions of law applicable to all settled colonies,” and thus to
the whole continent of Australia. (Page references to legal cases are in the text.)
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with which I am concerned here)? In the political theory and the law of
nations of the seventeenth and eighteenth centuries it was argued that
if land is terra nullius then it may rightfully be occupied.

The general principle underlying this argument, that if something is
“empty” it is unowned and so open to claims of ownership, goes back
to ancient times. Roman law included the concept of res nullius, an
empty thing, or a thing that belongs to no one. An empty thing is
common to all until it is put to use, and the person who puts the thing
to use becomes its owner (Pagden 1995: 76-7). Terra nullius is a very
capacious concept. To call a tract of land terra nullius has a range of
meanings: the territory is empty, vacant, deserted, uninhabited, vacuum
domicilium; it belongs to no one, is terrritoire sans maitre; it is waste,
uncultivated, virgin, desert, wilderness.

Blackstone writes of “sending colonies to find out new habitations,”
and states that “so long as it was confined to the stocking and cultiva-
tion of desert, uninhabited countries, it kept strictly within the limits of
the law of nature” (1899: bk 11, ch. 1, 7; also Intro. §4, 95). The problem
was that lands without any inhabitants were very few indeed. The ques-
tion of the justification for such stocking and cultivation in inhabited
territories thus looms very large, or it did in the early modern period.
Until very recently contemporary political theorists largely managed to
ignore it, in part because discussions of the legitimacy of the modern
state (always taken for granted) have said nothing about the land on
which the state is created.

Defenders of colonization in North America, including political the-
orists, frequently invoked two senses of terra nullius: first, they claimed
that the lands were uncultivated wilderness, and thus were open to
appropriation by virtue of what I shall call the right of husbandry;?
second, they argued that the inhabitants had no recognizable form of
sovereign government. In short, North America was a state of nature
(see section II). Settlers in Australia also used these arguments but
Australia is of special interest because, in the eyes of the law, the conti-
nent was terra nullius in the sense of unoccupied or uninhabited in

2 Virgin territories had to be tamed and subject to careful husbanding. As John Donne
wrote in “To His Mistress Going to Bed” in 1669:

License my roving hands, and let them go

Before, behind, between, above, below.

O my America! My new-found-land,

My kingdom, safeliest when with one man manned,
My mine of precious stones, my empery,

How blest am [ in this discovering thee!

To enter in these bonds is to be free;

Then where my hand is set, my seal shall be,
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1788.3 The Mabo judgment was necessary because in Australia rerra
nullius was part of the law of the land.

The legitimacy of the states created in North America and Australia
is ultimately based on the claim that, in one or another sense of
the term, they were created in a terra nullius. Therefore, the potential
ramifications of Mabo are, to say the least, extremely far-reaching.
However, legal judgments in North America and Australia have focused
on the Native (Indigenous, Aboriginal) peoples’ prior occupancy and
right to title to land. They have carefully cordoned off sovereignty and
legitimacy from consideration. The British Empire “saw itself as
founded upon law” (McHugh 2004: 34). My conclusion is that ulti-
mately, given leading legal judgments in all three countries, the question
of legitimacy is impossible to avoid.

During the 1990s, political theorists began to look at justifications
offered for European colonial expansion in early modern texts (see,
e.g., Arneil 1996; Pagden 1995; Tuck 1999; Tully 1993b, 1994, 1995).
Locke’s arguments, in particular, have been scrutinized, and a Locke
has emerged who is pivotal in the justification of English colonial
expansion to North America. I shall have something to say about
Locke, and also about Grotius who is the key figure in the development
of international law (the law of nations). I have learnt a great deal from
this valuable new scholarship, but from my perspective it has two
limitations.

First, the focus is on the Americas and the right of husbandry; little
1s said about empty lands as uninhabited territory. To fully grasp the
political significance of terra nullius it is necessary to look at the south-
ern as well as northern New World. Australia was set apart from the rest
of the British Empire in its colonial practice. Dispossession, extermi-
nation, and cruel and brutal treatment do not distinguish Australian
history from that of North America,* or from other European colonies;

3 Controversy surrounding Mabe and policies concerning Aboriginal peoples has
extended to “ferra nullius.” For example, it has been argued that “it was not the legal
doctrine behind the 18th-century occupation of Australia,” that it “is not part of the
common law” and was first introduced in Australia in a case in 1977 that referred to a
judgment of the International Court of Justice (Connor 2003: 76, 77). Terra nullius was
explicitly discussed in the ICJ report on the Western Sahara (see note 8 below) but does
the apparent absence of the term itself from common law cases mean that it is irrele-
vant? Without it, it is hard to see how we are to refer to the legal argument and politi-
cal theory which [ discuss below about planting and land lacking cultivation, laws,
property, or properly political institutions. Whether or not the term was explicitly used,
the set of political elements to which it refers was much discussed; see section I'V. (My
thanks to my friend Louise Taylor for drawing Connor’s argument to my attention.)

4 In North America, the colonization of Canada was less bloody than in the United
States; “the peculiar Canadian combination of economic integration, government
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rather, Australia stands out in the lack of any recognition of Aboriginal
peoples’ lands or their forms of society and government. For the most
part, colonial governments in the British Empire left local laws and
customs relatively undisturbed, a policy exemplified by family law in
Muslim and Hindu communities in the Indian subcontinent. In stark
contrast, Aboriginal peoples were disregarded from the moment the
settlers landed in Australia and proclaimed British sovereignty. For
example, no treaties were ever entered into with them. Hundreds of
treaties were concluded in North America, and the rest of the British
Empire offers numerous examples, including the Treaty of Waitangi
(1840) between Maori and Pakeha in New Zealand which forms the
basis of the constitution.’

The second limitation of the new scholarship is that stories of an orig-
inal contract are a major feature of the early modern texts, but terra
nullius has not yet been placed within that context. This is my aim here.
I shall begin to analyze the logic of the original contract in the form of
the settler contract. In The Racial Contract, Charles Mills discusses an
expropriation contract appropriate to “the white settler state,” where “the
establishment of society thus implies the denial that a society already
existed” (1997: 24, 13; see also 49-50). The settler contract is a specific
form of the expropriation contract and refers to the dispossession of, and
rule over, Native inhabitants by British settlers in the two New Worlds.
Colonialism in general subordinates, exploits, kills, rapes, and makes
maximum use of the colonized and their resources and lands. When
colonists are planted in a terra nullius, an empty state of nature, the aim
is not merely to dominate, govern, and use but to create a civil society.
Therefore, the settlers have to make an original — settler — contract.$

intervention, and treaty promises kept conflict to a minimum . . . . [T]he settler popu-
lation found many means, typically short of armed conflict, of pushing the indigenous
peoples to the margins of the emerging societies” (Coates: 1999: 143-4),

* The societies and cultures of the Maori and Aboriginal peoples and the histories of
the two countries are very different. After the Treaty, a Native Rights Act and a Native
Lands Act were passed in 1865, which recognized Maori rights in land and brought
native title under the purview of the law of real property. A series of Maori Wars was
fought between the government and the Maori peoples between 1856 and 1870. I should
also note that the small population of settlers in Australia, the limited reach of the gov-
ernment, and the remoteness of many Aboriginal communities left some Aboriginal
peoples to continue in traditional ways until well into the twentieth century.

¢ Strictly, it includes all three dimensions of the original contract, the social, sexual, and
racial, but for analytical clarity 1 am leaving the sexual contract to one side in this chapter,
I 'am also excluding a part of the racial contract, the slave contract, from discussion of
North America (see chapter 5). The doctrine of manifest destiny, the invasion of Mexico
in 1845, and the incorporation of Hawaii are also outside my scope here.
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Colonial planting was more than cultivation and development of
land. The seeds of new societies, governments, and states, i.e. new sover-
eignties, were planted in both New Worlds. States of nature — the wilder-
ness and the wild woods of Locke’s Second Treatise — were replaced by
civil societies. The new colonies, and the texts of early modern political
and legal theory, were part and parcel of the development of the inter-
national system of sovereign states, conventionally seen as beginning
from the Peace of Westphalia in 1648. In the New Worlds, far away from
the metropolis, terra nullius was at the heart of the creation of a new
form of political organization. A modern state can have no competing
sovereignties within its borders. Native peoples were not organized into
states and were deemed insufficiently civilized to create one of their own,
and so were forcibly incorporated into new state jurisdictions.’

The settler contract takes two forms. The first adheres to what I shall
call the strict logic of the original contract; the second embodies a rem-
pered logic. The two forms are illustrated respectively by Australia
before the Mabo judgment and by North America.

Under the strict logic, the state of nature disappears as soon as the
contract is concluded and is replaced by civil society. It is thus irrelevant
whether or not a social order and a system of law were in existence in
the state of nature (when the colonists first planted themselves). A new
start has to be made, founded on the principles requisite to civil society,
so no cognizance need be taken of what went before; the point of the
enterprise is to leave it behind and create a civil society. But this means
that the history and institutions of the state of nature (whether the con-
jectural histories to be found in the texts of political and legal theorists
or the “natural” condition of the New Worlds) are obliterated. Once the
(original) settler contract is concluded, the state of nature becomes a
mere heuristic device; it acts as a threat and a warning of the disorder
and nastiness that follow if the laws of the new state are not obeyed.

Under the tempered logic, aspects of the state of nature — pre-
existing social orders — can be recognized. However, they can be

7 Or, as Hobbes notes (quoted in my epigraph), a territory can be emptied. Between
1967 and 1973 the British government removed the inhabitants from the Chagos
Islands, and the “vacant” island of Diego Garcia was handed to the Americans to turn
into a military base. In 2000, the High Court ruled that the islanders had the right to
return, but in June 2004 the Foreign Office used Orders in Council to overturn the judg-
ment, referring to the increased military needs of the USA. The base was used in both
wars against Iraq, and reportedly houses prisoners of the “war on terror.” In May 2006
the High Court again found in favor of the islanders, declaring the Orders in Council
null and void, but the British government appealed the verdict and the United States
opposed the islanders’ return. A year later the government lost the appeal. The islanders
can return — but not to Diego Garcia.
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acknowledged only as, or must be recast into, forms appropriate to a
civil society, a modern state in the making with its own jurisdiction and
boundaries. But the very fact that Native peoples and their govern-
ments are recognized means that the question of the legitimacy of the
settlers’ creation of a civil society always remains in the background. It
cannot be buried so thoroughly as under the strict logic of the settler
contract.

Let me stress again that I am discussing only the two New Worlds.
Appeals to terra nullius are not confined to English common law juris-
dictions. A forerunner to the AMabo decision was handed down in 1975,
when the International Court of Justice issued an Advisory Opinion on
the Western Sahara. The Court’s discussion of terra nullius is brief
(§§79-83), but the judgment was that the territories of Rio de Oro and
Sakiet El Hamra were not terra nullius when Spain declared a protec-
torate in 1884.3

The assumptions embodied in the idea of terra nullius can be found
well beyond either theories of an original contract or the British
Empire. Whether or not they used the term, terra nullius has been

® The impetus for an Advisory Opinion came from Morocco in 1974 after Spain,
earlier in the same year, had proposed holding a referendum on independence under
UN auspices. For a detailed analysis of the ICJ Opinion (including discussion of the
historical background, the Algerian ambassador’s view of ferra nullius, and the sug-
gestion that the territory was not ferra nullius because it was part of an Islamic civitas,
the Dar El-Islam) see Shaw (1978). Morocco immediately responded to the ICJ ruling
with a “Green March” invasion of some 350,000 civilians, followed by its military, and
Spain ceded the Western Sahara to be partitioned between Morocco and Mauritania.
The Polisario front was formed in 1973 to begin a struggle for national self-
determination. The Sahrawi Arab Democratic Republic was declared in 1976 (and rec-
ognized by South Africa in 2004). Mauritania was no match for the Sahrawi forces
and withdrew in 1979, but Morocco took over its territory and has continued its occu-
pation and repression ever since. It has constructed a fortified berm, 1,500 miles in
length, through the country. A cease-fire was declared in 1991, the UN Security
Council accepted a Settlement Plan and the UN sent a Mission to oversee the refer-
endum (by then) scheduled for 1992. Morocco has obstructed all attempts to draw up
the electoral roll for the referendum. In 1997 James Baker was nominated by the US
as personal envoy for Kofi Annan, the UN Secretary-General, and in 2001 presented
a Framework Agreement. This effectively eliminated Sahrawi self-determination,
since the proposed electorate for the referendum was all full-time residents of one year
or longer; i.e. settlers could vote on the future of the Western Sahara. Since then, all
UN proposals have come to nothing and Baker resigned in 2005. The Sahrawi and
their fishing, minerals, and potential oil and gas deposits are now caught up in cor-
porate expansion and the “war on terror.” As Toby Shelley notes, for Security Council
members “the fate of a quarter of a million Sahrawis is a matter of supreme
indifference except to the extent that it impinges on their economic and political ambi-
tions” (2004: 200). For details of the history since 1975 see Shelley (2004), and on
recent demonstrations, Finan (2006).
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invoked by a variety of colonizers who declared that lands were empty
of populations or were mere desert or uncultivated wilderness. In a
striking example, Golda Meir (1969) stated in an interview: “There was
no such thing as Palestinians. . .. It was not as though there was a
Palestinian people in Palestine considering itself as a Palestinian people
and we came and threw them out and took their country away from
them. They did not exist.” I am leaving open the question whether the
idea of a settler contract has any wider relevance, either to British or
other European colonialism outside of North America and Australia
or to more recent plantings by non-Europeans in the territories of
Indigenous peoples around the world.

I Occupation, Conquest, and Consent

“Occupation” is a term of art in international law that began to be
developed in the early modern period. Sovereignty can be legitimately
gained over a territory that is ferra nullius through “occupation,” or, in
the language of the common law, “settlement.” Colonies in Australia,
like those in Canada, had legal status as settled colonies. Occupation
(settlement) was one of four forms of legitimate territorial acquisition
established by the European powers as part of efforts to regulate their
expansion and avoid conflict over trading rights. The three others were
cession, annexation (with neither of which I am concerned), and con-
quest: “It is only in our own times that it has become possible to argue
that the right of conquest has ceased to be upheld by international law”
(Korman 1996: 8).

The Spaniards led the expansion into the New World, and they were
conquerors, conquistadores. They set sail under the authority of five
Papal Bulls, issued in 1493 before they left Spain. The Pope made a
grant of such land “as you have discovered or are about to discover” to
the voyagers, by virtue of his temporal authority. Discovery was central
to European colonialism, but what counted as “discovery”? According
to Grotius (1983: 11-12), “to discover a thing is not only to seize it with
the eyes but to take real possession thereof, . . . the act of discovery is
sufficient to give a clear title of sovereignty only when it is accompa-
nied by actual possession.” In the late sixteenth century, the English
agreed and argued that, although discovery was insufficient without
“possession,” it was unnecessary for possession that the whole of a
claimed territory be occupied, an argument crucial in the settlement of
Australia. The rule became that, if a territory had not already been
claimed by a European power, then it came under the jurisdiction of
the country that was first discoverer and occupier (for an example see
Jennings 1971).
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Neither the English nor the Dutch enjoyed the authority of Papal
Bulls, so how were their colonies to be justified? By the latter part of the
seventeenth century English settlement was in need of justification.
Opinion had become unfavorable, especially since colonies were seen as
an economic drain on resources (although Locke’s patron, the Earl of
Shaftesbury, was an eager proponent: see Arneil (1996: 90—4)). In North
America, the legitimacy of settlement had already been questioned for
some time.

Legitimacy followed conquest under the law of nations. In The
American Indian in Western Legal Thought (1990), Robert Williams
argues that English expansion into North America was based on
“Discourses of Conquest” (his subtitle). As he points out, the English
already had some practice in conquest and planting settlers; Queen
Elizabeth had overseen the colonization of Ireland by force of arms in
the latter part of the 1500s. Williams reads legal history after the
American Revolution as a continuation of the British discourse of con-
quest. He takes one of Justice Marshall’s famous judgments in the nine-
teenth century, Johnson v. Mclntosh (1823), as authoritative. Williams’s
interpretation is that the case “provided Western legal thought and dis-
course with its single most important textual interpretation of the law
governing the rights of indigenous tribal peoples in the territories they
occupied.” Marshall’s acceptance of the “Doctrine of Discovery’s dis-
course of conquest” encouraged further expansion, and “vested
authority in a centralized sovereign to regulate the Indian’s disposses-
sion according to national interest” (Williams 1990: 289, 317).

The history on the ground is very hard to distinguish from conquest;
in both America and Australia the settlers and the military used exten-
sive violence to overcome the resistance of Native peoples and drive
them off their land. Some of the settlers on both continents took the
view that the land had been gained through conquest. So did Blackstone,
who stated that “[oJur American plantations” were obtained either by
treaties (i.e. agreement) or “by right of conquest and driving out the
natives (with what natural justice I shall not at present inquire)” (1899:
Intro. §4, 96).

Grotius defended the right of conquest, arguing in De Jure Belli ac
Pacis that all agreements enforced by victors in a formal war were valid;
“they cannot be made void by reason of a fear unjustly inspired” (bk
I, XIX, XI, §1; see also Forde 1998). But, even more importantly for
colonial settlement, he provided a justification for conquest by corpo-
rations and colonists. In a terra nullius the settlers are in a state of
nature, so the law of nature applies. Grotius was the first early modern
theorist to argue, in De Jure Praedae, for what Locke (Second Treatise
(henceforth 11), §§8-9) later called the “very strange Doctrine” that each




The Settler Contract 43

individual has a natural right to punish offenders.® Grotius writes that
the power of the state derives from a “collective agreement” (an origi-
nal contract) and so “it is evident that the right of chastisement was held
by private persons before it was held by the state” (cited in Tuck 1999:
82). In De Jure Belli Grotius states that the law of nature allows anyone
“of sound judgement who is not subject to vices of the same kind or of
equal seriousness” to inflict punishment (bk 11, XX, VII, §1), and only
when families united together in a political order did specially
appointed judges supersede this individual right (bk II, XX, VIII, §4).

Grotius justifies “private war” in De Jure Belli, an extension of the
right of punishment of offenders by individuals or nonstate entities. He
identifies three circumstances when private war is legitimate. First, if the
danger is so great that there is no time to bring the matter before a judge.
Second, where judicial institutions are unavailable “either in law or in
fact.” Institutions are unavailable in fact if the judge refuses to take cog-
nizance, or “those who are subject to jurisdiction do not heed the
judge.” They are unavailable in law in “places without inhabitants, as on
the sea, in a wilderness, or on vacant islands, or in any other places
where there is no state” (bk L, 111, 11, §1). Thus judicial remedies cannot
be obtained and the individual writ of punishment runs in “a wilder-
ness,” or “where there is no state”; that is to say, in a terra nullius.

Third, war can legitimately be waged against those who breach the
law of nature, whether or not a king or his subjects is directly affected,
and punishments can include loss of ownership (bk II, XXII, X, §1, 2).
In a discussion of the right of waging war against “sin against nature,”
Grotius emphasizes again that the right of punishment and war arises
from “that law of nature which existed before states were organized,”
and that it is “even now enforced, in places where men live in family
groups and not in states” (my empbhasis) (bk II, XX, XL, §4). He com-
ments that “the most just war is against savage beasts, the next against
men who are like beasts” (bk 1I, XX, XL, §3).

By the early decades of the seventeenth century, Native peoples had
already been placed in the category of men who are no more than
beasts. Alberica Gentili (from 1587 Professor of Civil Law at Oxford
University) had argued in De lure Belli (revised edn 1598) that the
Spanish were fighting a just war against Indians “who practiced abom-
inable lewdness even with beasts, and who ate human flesh, . . . suchsins

9 This, Richard Tuck states, “must count as one of the most striking examples of intel-
lectual convergence” (1999: 82). Locke could not have seen Grotius’s text because it was
in the part of De Indis (1609) - as Grotius called De Jure Praedae — only discovered in
De Groot family papers in 1864. It then became clear that Mare Liberum was in fact a
chapter of De Jura Praedae (De Indis); see Tuck (1999: 81). De Jure Belli (1625) owed a
good deal to the earlier text.
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are contrary to human nature, . . . against such men, as Isocrates says,
war is made as against brutes” (Gentili 1933 [1612]: bk I, XXV, 122). In
the first edition of De Jure Belli ac Pacis (omitted from the Kelsey trans-
lation of the 1646 edition which I am using) Grotius includes as people
against whom war may justly be waged, “those who kill Strangers that
come to dwell amongst them” (cited by Tuck 1999: 103).'° Thus both
international law and Grotius’s arguments provide justification for the
conquest of Native peoples.

However, a number of scholars (e.g., Tully 1994; Pagden 1995; Tuck
1999) reject Williams’s argument that English claims were couched in
terms of conquest. James Tully (1994: 172), for example, states that
“conquest was never the doctrine of the Crown,” and he takes a very
different view of the Marshall cases from Williams. Tully reads the cases
as the culmination of a long tradition of negotiation between Native
nations, the Crown, and then the United States, to find “a constitutional
association just to both parties” (1995: 118). He argues that, in
Worcester v. the State of Georgia (1832), Marshall corrected and repu-
diated his previous judgment in Johnson, “thereby providing a response
to later commentators who take this earlier decision as authoritative”
(1994: 175). Anthony Pagden, too, argues that the British “increasingly
came to regard conquest as unsustainable in fact, and morally undesir-
able in theory” (1995: 88).

There were two important pragmatic reasons for any justification of
English planting to avoid a discourse of conquest. First, by the seven-
teenth century the British had dug a theoretical gulf between their colo-
nial practice and that of their Spanish enemies and wanted to distance
themselves from the atrocities that had accompanied the Spanish con-
quest — an English translation of Las Casas’ A4 Brief Narration of the
Destruction of the Indies, popularly known as The Spanish Cruelties,
was published in 1583. And by the late eighteenth century even the
Spanish had backed away from argument from conquest, at least as far
as other European powers were concerned. They too acknowledged
that if one power had already occupied a territory then another could
take possession only if the first was willing to cede it to their rival.!!

10 Tuck (1999: 96 n39) draws attention to the fact that Grotius made some significant
changes in the second edition of De Jure Belli, published in 1631. Little account has been
taken of the differences between the first and later editions. Editions of the 1640s, on
which modern editions of Grotius are based, largely follow the text of 1631.

" In 1788 (the year the First Fleet landed on the shore of Australia) the British and
Spanish both claimed Nootka Sound. The Spanish did not appeal to the Papal Bulls of
1493, as they had in another dispute with the British over the Falkland Islands in the
1760s, but insisted that their explorer, Martinez, had discovered the Sound before Cook
and his men. By 1790, the British had mobilized their ships and Spain “conceded
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Second, justification in terms of conquest placed an awkward con-
straint on settlement. The British agreed with international lawyers that
conquered peoples should retain their own customs and property. After
all, it was insisted that the Norman Yoke imposed by William the
Conqueror had not extinguished ancient Anglo-Saxon freedoms
and the common law. Sir Matthew Hale wrote that it was “a hard and
over-severe thing to impose presently upon the conquered a Change of
their Customs, which long Use has made dear to them” (cited by Tully
1995: 150).

Moreover, the premises of theories of an original contract ruled out
justification from conquest. The theories are based on the assumption
of natural freedom — some settlers in America came to see the Native
peoples and their societies as “exemplars of liberty” (the title of Grinde
and Johansen 1991) — equality and rights. Therefore, all rule is illegiti-
mate unless based on the agreement (contract, consent) of those who
are governed. Natural rights include the right to private property; thus
it follows that settlement is justified only with the consent of the Native
owners. In the famous debates in the 1630s in Massachusetts, Roger
Williams questioned the legal basis of the State Charter, and insisted
that the Crown could not grant lands already owned by the Indians.
Rights of usufruct only, he argued, could be acquired, but these must
be gained through treaty (agreement). He compared the Indian lands to
the great estates of England and argued that, just as “Noble men in
England possessed great Parkes, and the King, great Forrests in
England onely for their game, and no man might lawfully invade their
Propriety: So might the Natives challenge the like Propriety of the
Countrey here” (cited in Tuck 1999: 125).

On the other hand, even without recourse to the “strange doctrine”
of individual punishment, the dividing line between contract, consent,
submission, and conquest can be very porous indeed in the hands of
theorists of an original contract. This is demonstrated by the frequency
with which explicit consent makes way for hypothetical consent inferred
from some action or sign (see Pateman 1985) and, most obviously, in
Grotius’s and Hobbes’s insistence that my “consent” is still genuine even
when obtained with the conqueror’s sword at my throat. Slavery, too, as
Grotius and Pufendorf illustrate, can be presented as consensual in
origin. And Locke is ambiguous about both conquest and consent.

In chapter XVI of the Second Treatise, Locke distanced himself from
doctrines of conquest and argued that it gives only circumscribed
rights; even in a just war, for example, a conqueror has no right to the

Britain’s right to scttle the Nootka Sound region on the basis of prior discovery, negoti-
ation with the Indians, and effective occupation” (Frost 1981: 518).

-
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possessions or estates of the vanquished or their families (II, §§180-3).
Locke states that

Conguest is as far from setting up any Government, as demolishing an
House is from building a new one in the place. Indeed it often makes way
for a new Frame of a Common-wealth, by destroying the former; but,
without the Consent of the people, can never erect a new one. (II, §175;
1988: 385)

As Tully has noted, this marks a shift from the tradition of continuity
of old laws and customs under conquerors (1995: 150-1). And, given
Locke’s conception of “tacit” consent, the line between conquest and
consent would be hard to maintain over time.!?

In the First Treatise (henceforth I), Locke’s criticism of Filmer’s claim
that all political power derives from Adam comes close to Grotius’s
argument about private war. Locke allows that, outside of “Politick
Societies” (i.e. in a state of nature), masters of families have political
power and can thus legitimately make war. One of his examples is a
“Planter in the West Indies” who leads the men in his household
“against the Indians, to seek Reparation upon any Injury received from
them” (I, §130; 1988: 237). The state of war, he writes, does not consist
in the numbers involved “but the enmity of the Parties, where they have
no Superiour to appeal to” (I, §131; 1988: 238).

However, the settlers had a remarkable theoretical device at their dis-
posal that bypassed the controversies over conquest and agreement. As
used by English colonialists from the 1620s onward, the doctrine of
terra nullius was an extremely powerful political fiction. Its brilliance
was that it cut through all the problems of justification. In a terra nullius
the settler contract could be concluded on a clean slate.

II Grotius, Locke, and the Right of Husbandry

Thomas More’s Utopia (1516) is commonly cited as the first major
statement of a right of occupation and plantation. More writes that if
the population of Utopia grows too big, the inhabitants send “a certain
number of people from each town to go and start a colony at the
nearest point on the mainland where there’s a large area that hasn’t

12 Tully states that Locke brings “his theories of conquest and appropriation into
harmony” by arguing that waste land can be used by a conqueror in the state of nature
(1993b: 155). Tully’s argument has been challenged by Squadrito (2002: 110-11). Locke
writes (11, §184; 1988: 392) that where there is “more Land, than the Inhabitants possess,
and make use of, any one has liberty to make use of the waste: But there Conquerors
take little care to possess themselves of the Lands of the Vanquished.”
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been cultivated by the local inhabitants.” The Utopians produce
enough for everyone, and if the local people are not satisfied with this
arrangement they are expelled from the area. If they resist, “the
Utopians declare war - for they consider war perfectly justifiable, when
one country denied another its natural right to derive nourishment
from any soil which the original owners are not using themselves. But
are merely holding on to as a worthless piece of property” (More 1965:
79-80).

More thus offers a succinct statement of occupied but uncultivated
land as “worthless,” as waste, vacant, empty, virgin, wilderness —- as ferra
nullius — that may rightfully be appropriated for productive use. In The
Rights of War and Peace, Tuck argues that there is a direct line from
Utopia to Grotius and Locke. He states that More’s forthright declara-
tion received little notice until Gentili “put the idea firmly in the minds
of people engaged in constructing colonies in the New World” (1999:
50). Gentili writes that “True indeed, ‘God did not create the world to
be empty.” And therefore the seizure of vacant places is regarded as a
law of nature” (1933: bk I, XVII, 80). Tuck reads Grotius as echoing the
arguments of Gentili and suggests that, in the face of Pufendorf’s
(1934) criticisms, “much of [Locke’s] Second Treatise can be read as a
defence of Grotius’s conclusions™ (1999: 178).

Reading Locke’s political theory as justifying the planting of settlers
has its critics. William Uzgalis, for example, argues that “the point of
[Locke’s} comparison between Europe and America is not to provide a
justification for European settlement, much less to justify the dispos-
session of Indian lands” (2002: 95). But the comparison is not only
between Europe and America; it is, crucially, a contrast between a state
of nature and the need to create a civil society. My argument does not
depend on claims that Locke was a racist (discussed by Uzgalis (2002)),
or that he or Grotius believed that Native peoples lacked reason.!?

Both theorists were personally involved in the colonial enterprises of
their own governments. Grotius wrote in defense of Dutch ventures in
the East Indies, and his relatives were among the directors of the United
East India Company. Locke was an investor in the Royal Africa

13 For discussion and defense of Locke against this claim see, e.g., Squadrito (2002:
102—4) and Uzgalis (2002: 85-9). In setting out criteria for ownership, Grotius states that
neither moral or religious virtue, nor great intellectual capacity, is required. But, he
writes, it seems defensible to rule out “any peoples wholly deprived of the use of reason,”
though he “very much doubt[s]” that such people will be found. If they are, they cannot
be owners, but charity prescribes that they should be provided with the necessities of life
(bk 11, XX1I, X, §!, 2). He adds that just as “universal common law” guarantees the
maintenance of ownership for minors and the insane, so it does for “those peoples with
whom there exists an interchange of agreements.”
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Company and in a company trading in the Bahamas. He was the first
Landgrave (member of the nobility) in Carolina and was given land
there. From 1668 to 1775 he worked as secretary to the Lords
Proprietors of Carolina and helped draw up its constitution of 1669
(overthrown by the colonists in 1719); from 1672 to 1676 he worked for
the Council on Trade, corresponding with settlers in America, and he
was Commissioner for the Board of Trade and Plantations from 1695
until 1700.

Still, it is the theorists’ use of the idea of terra nullius that is my
concern. Arguments about the right of husbandry appear in their
respective conjectural histories of the state of nature and the origin
of private property, and they claim that Native territories are empty,
waste lands. This is the reason why Grotius’s arguments “started the
seventeenth- and eighteenth-century Anglo-Dutch practice of justify-
ing the seizure of aboriginal land on the grounds that the native peoples
were not using it properly” (Tuck 1994: 167), and why Locke’s “theory
set the terms for many of the later theories that were used to justify the
establishment of European property in America” (Tully 1994: 158).

Grotius argues that a thing that cannot be occupied cannot become
property and remains open to the common use of everyone.'* His con-
jectural history (with copious references to ancient sources) runs as
follows. In the beginning, he writes in Mare Liberum, everything was
held in common and could be used by all. The connection between the
consumption of things and use shows that nature has pointed the way
to the development of private property. Food, once consumed, cannot
be used again, so “a certain kind of ownership is inseparable from use.”
Once use had been tied to ownership, the connection was extended to
other things, such as “clothes and movables,” and then to immovables,
such as fields. The products of agriculture are necessary for future con-
sumption, but there are not enough fields “for the use of everybody
indiscriminately,” and thus “the law of property was established to
imitate nature.” The system of individual property holding is called
“occupation” and, once an individual has occupied a piece of property,
the intention to maintain possession must be demonstrated. Moveables

14 Part of Grotius's task was to separate property rights in land from any claims to the
oceans. Free passage across the oceans was a major requirement for European colonial-
ism, but it was generally held that states could exercise jurisdiction over the ocean as well
as nearby waters. The sea, Grotius argues in Mare Liberum, cannot be owned in the same
fashion as land. Neither the air nor the sea can be occupied and they are, therefore, nat-
urally made for universal use. Grotius (1983: 67) states that “in the legal phraseology of
the Law of Nations, the sca is called indifferently the property of no one (res nullius), or
a common possession (res communis), or public property (res publica).” Tuck stresses the
unrecognized “extreme originality of his view” (1999: 92).
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have to be seized, and in the case of land the requirement is “the erec-
tion of buildings or some determination of boundaries, such as fencing
in” (1983: 69-71). '

Grotius’s conjectures about the origins of property in De Jure Belli
Ac Pacis are broadly similar to those in Mare Liberum, but he makes a
significant enlargement of his argument. He extends it to cover the
question of whether it is possible to have a right over things that are
already owned. It is in this context that waste or deserted land, rerra
nullius, is introduced. In the earliest times, his argument runs, individu-
als took what they required for their use from the common stock. An
individual had the right “to use things not claimed and consume them
up to the limit of his needs, and anyone depriving him of that right
would commit an unjust act” (bk I, 11, 1, §5). Such an arrangement
required a very simple way of life, and this, Grotius states, is “exempli-
fied in the community of property arising from extreme simplicity,
[which] may be seen among certain tribes in America, which have lived
for many generations in such a condition without inconvenience” (bk
IT, 11, I1, §1).

This simplicity no longer exists elsewhere; families ceased to be
content to “feed on the spontaneous products of the earth,”!> and men
began to improve their condition and develop a division of labor (bk II,
11, 11, §4). “It is to be supposed” that, when communal ownership was
abandoned, everyone agreed that existing possessions should become
the property of their owners. Grotius argues that private property arose
not by a deliberate act of will but by “a kind of agreement”; that is to
say, an original contract (bk II, II, II, §5).'® Occupation is now the
primary means of acquisition and, he emphasizes, it has definite bound-
aries; things “are not divided until after they have become subject to
private ownership” (bk IL, II, III; see also Salter 2001: 539-46). Private
property is created through an original contract and so is a civil
arrangement, but communal property still exists in America which is
thus a state of nature.

Grotius argues that the fact of ownership, in itself, does not entail the
exclusion of others from access to, or even occupation of, property. He
treats self-preservation as the fundamental natural right; thus “the right
of necessity” applies in cases of dire need, and Grotius illustrates this

!5 On this concept see Hulme (1990).

16 The agreement might be express, asin a division, or tacit, “as by occupation” (bk II,
11, 11, §84, 5). Grotius remarks that acquisition by division took place “when the human
race could assemble” (bk II, 111, ). As Thomas Horne has noted, Grotius’s argument is
not as clear as it might be: “To what extent did agreement alone turn possessions into
property?” He also notes that Pufendorf “virtually ignored the contractual element” in
Grotius's theory (1990: 13-14).
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by the example of the need to share provisions if they begin to run out
during a voyage (bk II, 11, VI-VIII).!” He also postulates a right of
“innocent use” of another’s property. Property should be shared with
another, if no inconvenience will be caused to an owner (bk II, 11, XI).
This is an example of “advantages [to others] which involve no detri-
ment” to owners, such as the right to free passage over land or rivers,
the right of temporary residence in a territory, or of permanent resi-
dence for foreigners seeking refuge (bk IL, II, XV-XVI).

But foreigners have the right to do more than seek refuge and obtain
sustenance; they also have rights over “desert places.” Grotius states

that

if within the territory of a people there is any deserted and unproductive
soil, this also ought to be granted to foreigners if they ask for it. Or it is
right for foreigners even to take possession of such ground, for the reason
that uncultivated land ought not to be considered as occupied except in
respect to sovereignty, which remains unimpaired in favour of the original
people. (my emphasis)

In support of this argument he notes that “the Latin aborigines” gave
the Trojans 700 acres, and he quotes another ancient source: “they who
bring under cultivation an untilled portion of the earth commit no
wrong” (bk II, 11, X VII). In short, Grotius argues that if lands are terra
nullius, if they are uncultivated waste, they are open to rightful appro-
priation.'® The right of husbandry is trumps.

Locke knew Grotius’s arguments but, of course, he makes much more
prominent use of the idea of an original contract. Locke’s opponents
were well aware that his assumption of an individual natural right to

17 The right of necessity extends to the “acts” necessary to obtain that “without which
life cannot be comfortably lived,” although the consent of owners is required (bk I1, II,
XVIII-XXI).

18 Some earlier remarks might seem to stand in tension with Grotius’s argument about
uncultivated land. He considers the case of land that has been “occupied as a whole”
but is not yet parceled out into private property. He argues that “it ought not on that
account to be considered as unoccupied property; for it remains subject to the owner-
ship of the first occupant, whether a people or a king.” He gives as examples “rivers,
lakes, ponds, forests, and rugged mountains” (bk I1, I1, V). Barbara Arneil argues that
Grotius has in mind large tracts of territory claimed by a European power. Since the
land will eventually be divided up into private allotments rival powers have no claim
on it (1996: 52). But Grotius can also be read as making a general point about “own-
ership.” The key is the intentions of the owners. In a case where the land will remain
as unproductive waste, as ferra nullius, like lands in North America, it is legitimately
open for appropriation by foreigners (the nation that first discovers and occupies it).
It is not open when the intention is that in due course the land will become private
property.
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property posed an obvious problem for English planting in North
America. If settlement in the New World was to be justified, Locke had
to find answers to two problems. First (the problem addressed in all the
conjectural histories of the state of nature), how does communal prop-
erty legitimately come to be divided up into private property; second,
an explanation has to be provided, as Tully has emphasized (1993a,
1994), for the appropriation of land without consent. Locke explicitly
states (II, §25; 1988: 286) that he will “endeavour to shew, how Men
might come to have a property in several parts of that which God gave
to Mankind in common, and that without any express Compact of all
the Commoners.”

Locke’s arguments about appropriation have been discussed at length
in the new scholarship (especially Tully 1993a, 1994, and Arneil 1996)
and here I want only to emphasize three points. First, after his well-
known claim that it is gathering or hunting, that is, the labor involved
in appropriation, which creates property — God gave the world to “the
use of the Industrious and Rational, (and Labour was to be his Title to
it;)” (I1, §34; 1988: 291) — Locke insists that the same line of reasoning
applies to the appropriation of land. Although “the chief matter of
Property being now not the Fruits of the Earth, and the Beasts that
subsist on it, but the Earth it self; . . . I think it is plain, that Property in
that too is acquired as the former” (11, §32; 1988: 290).

Second, he separates common land in England from that in America,
a separation that relies on claims about stages of civilization. In
England, a civil society, the commons are left unenclosed “by Compact,
i.e. by the Law of the Land, which is not to be violated” (I, §35; 1988:
292). The common land belongs jointly to the members of a particular
parish, and if some were to be enclosed it would not be as useful to the
parishioners. In contrast, the whole of America is a commons in the
sense that it is an example of “a Pattern of the first Ages in Asia and
Europe” (11, §108; 1988: 339) — the pattern of a state of nature or a terra
nullius. The condition of America is that of the first age of the world
when it belongs to all mankind, a condition of “the beginning and the
first peopling of the great Common of the World” where the “Law Man
was under, was rather for appropriating” (11, §35; 1988: 292). America is
still at the stage of history where it is nothing more than “wild woods
and uncultivated wast . .. left to nature, without any improvement,
tillage or husbandry” (11, §37; 1988: 294).

Third, Locke argues that enclosure is legitimate provided that good
use is made of the land and nothing is left to spoil. Locke states that if
fruit is planted but left on the tree to rot, “this part of the Earth,
notwithstanding his Inclosure, was still to be looked on as Waste, and
might be the Possession of any other” (11, §38; 1988: 295). Uzgalis asks
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“what follows from” this passage, and argues that it is irrelevant to the
“Dispossession Interpretation” of Locke because he does not refer to
waste “in terms of relative productivity” (2002: 93). Uzgalis, however,
does not mention Locke’s other famous argument about the consensual
introduction of money.!® To be sure, Locke bolsters his argument about
the appropriation of land in a Thomas More-like fashion by stressing
how much better off everyone is, English and Indians both, when land
is turned into private property and used productively. “Land that is left
wholly to Nature, that hath no improvement of Pasturage, Tillage, or
Planting, is called, as indeed it is, wast; and we shall find the benefit of
it amount to little more than nothing” (11, §42; and 1I, §41; 1988: 297).
The point, however, is that money enables property owners to imple-
ment the right of husbandry and enlarge what they own, so that they
can produce more than they need for their own use and trade the
surplus.

The significance of money in a terra nullius is that it is central to the
creation of a new civil society that includes an “economy.” Locke writes
of “great Tracts of Ground” that lie waste, where the inhabitants have
not “joyned with the rest of Mankind, in the consent of the Use of their
common Money” (I1, §45; 1988: 299). That he has America in mind is
clear three paragraphs later. He asks what is the worth to a man of a
hundred thousand acres of cultivated, well stocked land isolated “in the
middle of the in-land Parts of America,” where there is no hope of com-
merce with the rest of the world “to draw Money to him by the Sale of
the Product?” (11, §48; 1988: 301). The “in-land, vacant places of
America” (11, §36; 1988: 293) must be brought into a system of states,
and thus into a national and international trading system, before their
worth can be realized.

By the mid-eighteenth century the line of argument found in Grotius
and Locke culminated in the denial that Native peoples were “owners” at
all. This view was enshrined as part of international law, notably by
Vattel in his extremely influential The Law of Nations (1758). He insisted
that the law of nature required all nations to cultivate their land. The
Europeans had discovered lands where the population was so scanty that

19 Uzgalis (2002: 95) also argues that another reason “to completely reject the idea that
Locke wrote this section of the chapter ‘Of Property’ in order to justify English settle-
ment” was that he did not “explicitly announce this as his project.” It has been suggested
that chapter 5, “On Property,” was composed independently of Locke’s Second Treatise
and then inserted later. David Armitage (2004) has now found evidence to show that
Locke was heavily involved in the revision of the Constitution for Carolina in 1682 when
“On Property” was probably written. This explains why, even if he made no explicit state-
ment, Locke was indeed very concerned with English settlement at the time and made
many references to America in chapter 5.
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vast acreages lay unoccupied and uncultivated and the population merely
ranged over them. According to Vattel, the Native peoples’ “unsettled
habitation in those immense regions cannot be accounted a true and legal
possession.” He states that therefore land “of which savages stood in no
particular need, and of which they made no actual and constant use”
could lawfully be appropriated and colonized (bk I, XVIII, §209). He
argued that settlement should not exceed just boundaries, but the logic of
the settler contract meant the bounds were wide indeed.

III' An Original Contract

The right of husbandry was not the only theoretical trump held by the
settlers. The Native peoples, it was held, also lacked sovereignty. In De
Jure Belli ac Pacis, Grotius distinguishes sovereignty (imperium),
which is exercised over both people and territory, from ownership
(dominium). Sovereignty and ownership, Grotius notes, are usually
acquired together, but that they differ — although Edward Keene
remarks that “Grotius did not make the point entirely clear” (2002: 57)
—isillustrated by the ownership of land by foreigners as well as citizens
(bk II, 111, 1V). Grotius’s arguments about conquest, “innocent use,”
and the right of husbandry mean that imperium outside of Europe is a
rather poor thing. And where there is no proper sovereignty the way is
open for large-scale settlement.

In Leviathan, Hobbes states that people in many parts of America
“have no government at all.” They have only “the government of small
Families, the concord whereof dependeth on naturall lust” (1996:
ch. 13, 89). Locke does not go that far. He, like Grotius, recognizes that
Native peoples have governments and monarchs but, he argues, they
exercise only “a very moderate sovereignty” (II, §108; 1988: 340). The
manner of government found among the Native peoples in America in
this “Pattern of the first Ages” of the world is suited to their condition:
“The equality of a simple poor way of liveing confineing their desires
within the narrow bounds of each mans smal propertie made few con-
troversies and so no need of many laws to decide them.” The major
requirement in such societies is “to secure themselves against foreign
Force” (11, §107; 1988: 339). Thus,

[Tlhe Kings of the Indians in America . . . are little more than Generals of
their Armies; and though they command absolutely in War, yet at home
and in time of Peace they exercise very little Dominion, and have but a
very moderate Sovereignty, the Resolutions of Peace and War, being ordi-
narily either in the People, or in a Council. Though the War it self, which
admits not of Plurality of Governours, naturally devolves the Command
into the King's sole Authorizy. (11, §108; 1988: 339-40)
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In a note to this paragraph Peter Laslett cites Locke’s Letters on
Toleration, where Locke writes in similar terms of “nations in the West
Indies.” They are organized only for defense against common enemies.
During peace, neither the wartime commanders “nor any body else has
any authority over any of the society.”

That is to say, the Native peoples lack both proper sovereignty and a
properly political government. Locke is very clear that a civil govern-
ment is the only properly political form.?® The purpose of civil govern-
ment is the protection of (private) property,?! and such a government
must be constitutional, limited, and representative, acting within the rule
of law as an “umpire” between conflicting societal interests. In America,
a terra nullius, there is no private property, no husbandry, no money, and
no real sovereignty — neither proper dominium nor imperium — therefore
the settlers have found themselves in a state of nature.

A major contribution of the new scholarship on early modern polit-
ical theory and European expansion is to show that in the texts of the-
orists of an original contract “the state of nature” is not merely a
theoretical construct or heuristic device, as we were all taught, but is
also portrayed as a historical condition. Theorists of an original con-
tract used the idea of the state of nature both as a thought experiment
and as descriptive of an actual stage of historical development. They
draw on each element as needed in their arguments.

On the one hand, “the state of nature”and “civil society” are abstrac-
tions that presuppose and stand in contrast to each other. Political the-
orists ask their readers to imagine what society would be like if it were
empty of the institutions of a modern state and if individuals lacked
civil characteristics. Each political theorist draws the picture of the
natural condition that is required to justify his particular account of
civil society and government. The modern state is justified because it
keeps the inconveniences or war of the state of nature at bay, whether
it is the state of Leviathan or Locke’s “umpire.” But even as an heuris-
tic device, “the state of nature” is not completely disconnected from the
real world, from the English Civil War or 1688.

On the other hand, in Locke’s evocative words, “in the beginning all the
World was America” (11, §49; 1988: 301). Europeans have discovered a
world that is in its first stage of history; a state of nature that exists in the
seventeenth century. This (actual) state of nature waits to be transformed

2 1 discuss t_his conception of “political” in Pateman (1975). This view is not unique to

§,ockc; for its association with “methodological Rawlsianism” see Pateman (2002:
9-40).

2" For the connection between Locke’s broader and narrower senses of “property” and

his argument about America, see Arneil (1996: 133-4).



The Settler Contract 55

and developed, to be turned into a civil society. The settlers know what
they have to build because they are familiar with the opposition between
the “natural” and the “civil.” The antinomy harks back to the ancient
Roman division between barbarians and members of the civitas (see
Pagden 1995: ch. 1). It has a variety of expressions, but one of the most
telling is between the “savage” and the “civilized.” Hobbes wrote of the
“savage people in many places of America,” who still “live at this day in
that brutish manner” (1996: ch. 13, p. 89), and the language of the
“savage” became part of international law. In 1893, Frederick Turner
wrote of the frontier as the “meeting point between savagery and civi-
lization” (1994: 32). Lacking all the attributes of a civil condition, savages
cannot undertake the transformation of their lands. Or, at least, they
cannot take the first step, although once they have begun to develop in
the requisite manner some may be permitted to participate.?

The settlers did not go to North America with the intention of
joining, say, Iroquois or Mohegan society or to Australia to become
part of Pitjantatjara or other Aboriginal communities. They could not
become “savages.” They planted themselves in the New Worlds to estab-
lish their own civil societies and could do so because they were English
and so already “civilized” beings. As Blackstone states, the settlers
“carry” law with them; “if an uninhabited country be discovered and
planted by English subjects, all the English laws then in being, which are
the birthright of every subject, are immediately there in force” (1899:
Intro. §4, 107). They had both the capacities to enter an original con-
tract and an understanding of the institutions of a modern state.
Having journeyed, or, in 1788 been transported, to a terra nullius the
settlers were, so to speak, the natural figures of the thought experiment
in the texts of political theory come to life.

The “state of nature” and the “original contract” are powerful polit-
ical fictions, and their power derives from the fact that they have had
purchase on and have helped create the modern world. The coloniza-
tion of the New Worlds took a long time; in a sense it can be seen as a
series of origins, of settler contracts. But in both New Worlds there is
an “original” moment that marks the Founding of the “United States,”
the Confederation of “Canada,” or the Federation of “Australia.” A
striking characteristic of the United States is the mythical political
status of this moment, with its concomitants of constitution and flag.
Arendt, for example, makes a great deal of this founding act and argues
that “remembrance of the event itself” generates “an atmosphere of

22 1t was widely believed that, in Condorcet’s words, the inhabitants of colonized lands
“seem to be waiting only to be civilized and to receive from us the means to be so”
(quoted in Pagden 1995: 10).
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reverent awe.” This ensures that “the authority of the republic will be
safe and intact as long as the act itself, the beginning as such, is remem-
bered” (1973: 204).23

Thus, a civil society created out of a state of nature has (is understood
to have) its origin in an original contract. In a terra nullius the original
contract takes the form of a settler contract. The settlers alone (can be
said to) conclude the original pact. It is a racial as well as a social con-
tract. The Native peoples are not part of the settler contract — but they
are henceforth subject to it, and their lives, lands, and nations are
reordered by it.

The settler contract also excludes the Crown. Vattel writes that when
“a nation takes possession of a distant country, and settles a colony
there, that country, though separated from the principal establishment,
or mother-country, naturally becomes part of the state, equally with its
ancient possessions” (bk I, XVIII, §210). That may have been true de
Jure, or in the eyes of the metropolis, but the settler contract sets other
political mechanisms in motion. Legal decisions made in London and
Crown policies about colonization had to be implemented a very long
way away, and settlers often had a very different view of what was
required.”* The settler contract sets up new (civil) political institutions
(Tully’s (1995) imperial constitution or empire of uniformity; see also
McHugh 2004) that mark the beginnings of a new state that will in due
course, in its own right, be part of an international commercial network
and system of modern, sovereign states.

The Native peoples regarded themselves as nations, on a par with the
European nations from which the settlers had come. By the early eigh-
teenth century the Crown had acknowledged Indian sovereignty. In the
1690s, in “one of the most famous cases in colonial history” (Tully 1994:
171), the colony of Connecticut and the Mohegan nation went to law
over Connecticut’s claim to jurisdiction over Mohegan territory. In
the face of arguments by Connecticut, that included appeals to ferra

3 She also discusses theories of an original contract, during the course of which she
writes: “America should have presented to the social-contract theories that beginning of
society and government which they had assumed to be . . . fictitious . . . if it were not
for the undeniable . . . fact that these theories in the Old World proceeded without ever
mentioning the actual realities in the New World” (1973: 172). While it is true that the-
orists of an original contract are silent about the activities of the settlers, they have
plenty to say about America!

# The colony of Carolina provides an early example of divergence between London and
colonists, which involved Locke. Together with Lord Shaftesbury, he had “assumed lead-
ership” of the colony in 1669, with a plan to establish agricultural development. In 1672
Locke introduced a law prohibiting slavery of Indians. The colonists ignored it, and by
1680 “the fur trade and the sale of Indian slaves to the West Indics were the staples of
Carolina’s economy” (Tully 1993b: 1434).
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nullius, the Mohegans insisted that as a sovereign nation under the law
of nations they would negotiate only with the Crown. The Privy
Council found in favor of the Mohegans in 1705 and, on appeal, in
1743.% In 1764, the Indian Superintendent appointed by the Crown
wrote that a boundary should be negotiated with the Iroquois
Confederacy, which “never having been conquered, either by the
English or the French, nor subject to their Laws, consider themselves as
a free people” (quoted in R. Williams 1990: 240).26

By the mid-eighteenth century the British were in need of alliances
with the Native nations because of the conflict with France. Indeed, a
Proclamation in 1761 stated that the peace and security of the North
American colonies depended on their friendship (Borrows 1997: 261
n39). This was followed by the crucial Royal Proclamation of 1763,
issued at the end of the Seven Years’ War.?’ John Borrows argues
that the Proclamation together with the Treaty of Niagara in 1764
reaffirmed Native sovereignty. In itself, the Proclamation is ambiguous;
it “uncomfortably straddled the contradictory aspirations of the Crown
and First Nations.” But it was also central to the Treaty negotiated
between the Crown and about 25 Native nations, represented at Niagara
by some 2,000 chiefs. The Treaty was sealed diplomatically by a two-row
wampum belt signifying peace, friendship, and mutual non-interference
in internal affairs; that is to say, the sovereignty of the Native parties
was acknowledged. In the 1840s Native peoples in (what became)
Canada still possessed copies of the Proclamation (Borrows 1997: 160).

The Crown had set in motion a process of colonization from which
it did not withdraw. However, the colonists had different ideas about
both imperium and dominium. In (what became) the United States the
Royal Proclamation brought matters to a head. The British government
was concerned about the settlers’ continued territorial expansion and its
implications for alliances with Native nations. The Secretary of State

25 P. G. McHugh argues that to speak of “sovereignty” in this case is anachronistic.
Premodern common law judgments were made in a context of “a feudal tributary
system [rather] than a modernist model of sovereignty” (2004: 44; also 26). But either
way, the point is that Native peoples’ governments and political systems were recognized
as “nations.”

26 The Iroquois Confederacy had itself conquered other nations in the Ohio country
over whom they exercised sovereignty, recognized by their tributaries.

27 Tully (1995: 118) states that the Proclamation was based on a review “of treaties
since 1664, Royal Commissions on Indian Affairs since 1665, Royal Instructions to
Colonial Administrators since 1670, the Board of Trade’s Recognition of Aboriginal
Sovereignty in 1696 (when Locke was a member) and in the case of the Mohegan
nation . . . of 1705, and the advice of the Superintendent of Indian Affairs in North
America.” He sees the Proclamation as exemplifying consent as the policy of the
Crown.
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wrote that the principle informing British policy was that “invasion or
occupation of [the Indians’] hunting lands” was to cease, and posses-
sion “is to be acquired by fair purchase only” (quoted in R. Williams
1990: 235).

The Proclamation reserved the lands beyond the eastern mountains
to the Indian nations, and stated that

it is just and reasonable, and essential to our interest and the security of
our colonies, that the several nations or tribes of Indians with whom we
are connected, and who live under our protection, should not be molested
or disturbed in the possession of such parts of our dominions or territo-
ries as, not having been ceded to or purchased by us, are reserved to them,
or any of them, as their hunting grounds.

Anyone who had “either willfully or inadvertently seated themselves” in
the reserved lands was “forthwith to remove themselves from such set-
tlements.” The Proclamation further laid down that if Indians wished to
sell land it was to be purchased “only for us, in our name [i.e., the Crown]
at some public meeting or assembly of the said Indians, to be held for
that purpose by the Governor or commander in chief of our colony”
(reprinted in Commager 1968: 48-9). Such restrictions on expansion
and appropriation of land were anathema to colonial elites and the
Proclamation became a precipitating cause of the American Revolution.

Tenure had been granted to the settlers in a number of different forms
depending, for example, whether a colony had been set up by a noble
proprietor or through a corporate settlement agency. But most agencies
and proprietors had tenure “as of the Manor of East Greenwich, in free
and common socage,” i.e. it was unencumbered, resembling allodial
tenure (see Keene 2002: 62-76).2® English land law after the Norman
Conquest was based on the feudal fiction that all land was held as a
derivative title granted by the Crown. The provision in the Proclamation
that “vacant” land had to be purchased and held in the name of the
Crown derived from the feudal fiction. Blackstone writes that “it
became a fundamental maxim and necessary principle (though in
reality a mere fiction) of our English tenures, ‘that the king is the uni-
versal lord and original proprietor of all the lands in his kingdom’”
(1899: bk 11, ch. 4, p. 475). Or, as stated by Marshall in Johnson v.
Macintosh, the British constitution held that “all vacant lands are
vested in the crown, as representing the nation; and the exclusive power
to grant them is admitted to reside in the crown, as a branch of the royal
prerogative” (Marshall 1987: 274, 279).

# My thanks to Anthony Pagden for drawing my attention to the Manor of East
Greenwich,
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The colonists, including George Washington, were making large profits
through land speculation and they were not inclined to limit the extent of
settlement. One response to the Proclamation, not least by Thomas
Jefferson, was a comparison with the English burdened by the Norman
Yoke. The settlers maintained that the feudal fiction had no application in
America. The English had brought Anglo-Saxon common law with them,
including allodial tenure, and they should therefore be free to trade in land
with the Indians. In a beautiful piece of colonial irony, the settlers turned
to the principles of natural freedom and rights at the heart of theories of
an original contract. These principles were now wielded in the interest of
speculation and appropriation of territory. The Native peoples as the orig-
inal occupiers, the settlers declared, had a natural right freely to dispose
of their land to whom they pleased (see R. Williams 1990: chs 6, 7).

Nor were they inclined to let Crown acknowledgment of Native sov-
ereignty stand in the way of the creation of a civil society from a terra
nullius. The tempered logic of the settler contract is that any recogni-
tion of Native nations must be on the terms of the new imperium. Inside
the territory of a modern state there can be only one sovereign power.
Marshall’s opinions are instructive. In Johnson, Marshall wrote that it
has “never been contended that the Indian title amounted to nothing.
Their right of possession has never been questioned” (1987: 285).
However, the rights of the Native peoples are now “necessarily, to a con-
siderable extent, impaired.” They lack the power to dispose of their land
as they please, and “their rights to complete sovereignty, as independent
nations, were necessarily diminished” (p. 264). The Native peoples in
America were “fierce savages,” skilled in warfare. They fought the set-
tlers to retain their independence, yet they could not be governed as a
“distinct people.” The “inevitable consequence” is the necessity to
“resort to some new and different rule” (pp. 274-6).

In 1831 and 1832 in Worcester and Cherokee Nation v. Georgia,
Marshall arrives at the formulation of the “new and different rule.” In
Worcester he states that the King purchased Indian lands, but “never
coerced a surrender of them. . . . [Nor] intruded into the interior of their
affairs, or interfered with their self-government” (p. 431). The Native
peoples live in nations in the same sense as in Europe; they are “distinct,
independent political communities, retaining their original natural
rights” (pp. 444-5).2 But, as he states in Cherokee, the relation between

2 The reputed reaction of President Andrew Jackson, who had no time for talk of sov-
ereignty and treaties, to Marshall’s decision in Worcester was that “John Marshall has
made his opinion, now let him enforce it.” The Cherokee, Choctaw, Creek, Chickasaw,
and Seminole peoples were forcibly removed from their lands and (those who survived)
relocated hundreds of miles away.
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the Native nations and the United States is “marked by peculiar and car-
dinal distinctions.” They are part of the United States and under its pro-
tection, but under the law of nations they are still self-governing. Itis in
this case that he designates the Native nations as standing in a relation
like that of ward to guardian, as “domestic dependent nations” (p. 414).

One commentator on Mabo sees Marshall’s decisions as pragmatic,
not founded upon any theory of fairness or justice, but the “only pos-
sible accommodation of the rights of settlers and aboriginal people”
(Bartlett 1993: 182). No other accommodation was possible within the
tempered logic of the settler contract. In a civil society Native peoples
must be, at best, something less than sovereign and the “justice” of any
arrangement with them is justice according to the new authority of the
modern state. The United States prides itself on being a fully modern
nation, so feudal fictions were eliminated; a modern state speaks the
language of the national interest and regulates its borders accordingly.

In Canada, the Proclamation continues to have a prominent legal
place but, again, the tempered logic of the settler contract was fol-
lowed.’® Many treaties were concluded from the 1750s onward, first
negotiated by officials of the Crown and then, after the British North
America Act (1867), the numbered treaties were negotiated by the gov-
ernment of the Dominion. They extinguished Native title in exchange
for reserved lands for Native peoples to occupy and hunting and fishing
rights. In a case in the Quebec Supreme Court in 1867 it was held that
“existing Aboriginal laws were left in full force, and were in no way
modified by the introduction of European law with regard to the civil
rights of the natives” (Murphy 2001: 115). But St. Catherine’s Milling
(1888), in which the judgment rested on the feudal fiction, became
authoritative.3! Lord Watson stated that when the Indians surrendered

¥ The Canadian Charter of Rights and Freedoms, Section 25, part of the Constitution
Act of 1982, states: “The guarantee in this Charter of certain rights and freedoms shall
not be construed so as to abrogate or derogate from any aboriginal, treaty or other rights
or freedoms that pertain to the aboriginal peoples of Canada including

(a) any rights or freedoms that have been recognized by the Royal Proclamation of
October 7, 1763.”

31 St. Catherine’s Milling and Lumber Company v. the Queen, 14 AC 46 (PC) was decided
by the Privy Council on appeal from the Supreme Court of Canada. The case in effect
was between the governments of the Dominion and the province of Ontario over who
had control of licensing of use of resources in the territory in question; the First Nations
took no part (Kulchyski 1994: 22). The judgment stated that “[t]he treaty leaves the
Indians no right whatever to the timber growing upon the lands which they gave up,
which is now fully vested in the Crown, all revenues derivable from the sale of such por-
tions of it as are situated within the boundaries of Ontario being the property of that
Province” (reprinted in Kulchyski 1994: 30).
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their lands through treaty (No. 3 in 1873) they were not owners in fee
simple; rather, the “Crown has all along had a present proprietary estate
in the land, upon which the Indian title was a mere burden.” Public land
was vested in the Crown and the right to beneficial use was lodged with
the Provincial or Dominion government. Since 1763, the character of
Indian interest in the lands in question was “a personal and usufructu-
ary right, dependent upon the good will of the Sovereign. The lands
reserved are expressly stated to be ‘parts of Our dominions and territo-
ries’” (reprinted in Kulchyski 1994: 29, 27). The Native lands and
inhabitants had become part of Canada, an expanding state and a self-
governing Dominion within the British Empire.

In North America the logic of the settler contract was tempered and
in the United States the Native peoples had their own jurisdictions,
albeit mere remnants, within the bounds of the new state. In Australia
the strict logic was followed. The doctrine of terra nullius was elevated
to the law of the land and an entire continent was deemed uninhabited
in the eyes of the law.

1V Terra Nullius Transported

When the settlers left England for North America they knew from the
reports of earlier voyagers and visitors that they were going to an inhab-
ited country.’? But the First Fleet set sail south in 1787 to a continent
which was virtually terra incognita.® That there were at least a few
inhabitants had been established by William Dampier in his voyage of
1688 on the west coast of Australia, and by observations and encoun-
ters on the east coast in Captain Cook’s first voyage in 1770. The
_botanist Joseph Banks gave evidence before government committees,
including the Committee on Transportation, about the proposal for a
colony. He stated that in 1770 he had seen “very few” inhabitants, and
“did not think there were above Fifty in all the Neighbourhood, and

322 Locke’s library, for example, was well stocked with such accounts. Tully states that
when the Europeans began to colonize the Americas they found “sovereign indige-
nous nations with complex forms of social and political organization and territorial
jurisdictions that were older (3,000-30,000 years), more populous (60-80 million) and
more variegated than Europe” (2000: 38). Contemporary estimates are that the
Australian continent was occupied for some 60,000 to 120,000 years before the British
settlers arrived, and that in 1788 the population was around 1 million people (Day
2001).

33 After 1776 transportation to America was no longer possible. The proposal for a
colony in Botany Bay was one of several made by Pitt’s administration in 1783 (in the
event it was a substitute for another in South West Africa). There were some other
reasons to establish a colony in New South Wales besides setting up a new depository
for convicts; see Day (2001: 25-8).
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had Reason to believe the Country was very thinly peopled; those he
saw were naked, treacherous, and armed with Lances, but extremely
cowardly.” In his journal from the voyage of the Endeavour, Banks con-
jectured that the “immense tract of [inland] country” was “totaly unin-
habited.” He drew this conclusion because he believed that if there were
inhabitants there must be cultivation; even in North America, he noted,
the Indians inland had sown maize. Agriculture would surely have
spread to the coastal people, “otherwise their reason must be suppos’d
to hold a rank little superior to that of monkies.” He had seen no culti-
vation along the coast and assumed the people there lived from the sea
(quoted in Reynolds (1987: 31-2), and (1996: 17-18)). In 1785 Banks
reported that cession and purchase in the proposed colony were not
possible “as there was nothing we could offer that [the Aborigines]
would take except provisions and those we wanted ourselves” (quoted
in R. King 1986: 76-7).

Dampier had set the tone for many subsequent portrayals of the
Aboriginal peoples. He said that they were “the miserablest People in
the World . . . setting aside their Humane Shape, they differ but little
from Brutes. . . They all of them have the most unpleasant Looks and
the worst Features of any People that I ever saw, tho I have seen a great
variety of Savages” (quoted in G. Williams 1981: 500-1). Cook took a
very different view in his journal, and different again from that of
Banks. Cook wrote that the Aboriginal people

are far more happier than we Europeans; being wholy unacquainted not
only with the superfluous but the necessary Conveniences so much sought
after in Europe, they are happy in not knowing the use of them. They live
in a Tranquility which is not disturb’d by the Inequality of Condition. . . .
they seem’d to set no Value upon any thing we gave them, nor would they
ever part with any thing of their own for any one article we could offer
them. (Quoted in G. Williams 1981: 499)%

The view of Aboriginal peoples as savages, or even lower than savages,
was very persistent. Even in 1979 an opponent of land rights wrote in
the manner of Gentili: “The aborigines’ use of ‘his’ land is much closer
to that of the wild beasts than that of other non-agricultural hunting

3“ But Cook’s comments remained unknown until his journal was published in the late
nineteenth century. Cook, Williams suggests, showed “a readiness to view a strange and
primitive life style on its own terms,” and he notes that in his Life of Cook, published
in 1974, Beaglehole comments that “Cook bursts into a panegyric that almost per-
suades me that he had spent the voyage reading Rousseau” (G. Williams 1981: 509, 499).

53; brief account of some Aboriginal stories of “Captain Cook” see Hunter (1996:
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and gathering people” (quoted in Reynolds 1987: 158; for other early
examples see Banner 2005).

There were critics of the plan for a colony who worried about dis-
possession and killing of any Native peoples. Cook had been instructed
that land was to be obtained only with the consent of the inhabitants
and in 1788 Captain Phillip was charged by the King to “open an inter-
course with the natives, and to conciliate their affections,” and if any
were “wantonly destroy[ed]” the offender was to be punished. Phillip
reported that “the natives have ever been treated with the greatest
humanity and attention,” and he hoped to teach them “the advantages
they will reap from cultivating the land” (quoted in R. King 1986: 80,
83—4). The local population around Port Jackson was estimated to be
about 2,000, and it soon became clear that not only were other parts of
the country inhabited but that Aboriginal peoples had their own mutu-
ally recognized territories. A mode of interaction was quickly estab-
lished. The settlers decimated stocks of fish and game, and in 1789
smallpox killed about half the Native population (Day 2001: 42-3) dis-
cusses whether it was deliberately introduced). By 1804, the Aboriginal
peoples were telling the Governor that “they did not like to be driven
from the few places that were left on the banks of the [Nepean)] river,
where alone they could procure food. . .. If they could retain some
places . .. they should be satisfied and would not trouble the white
men” (quoted in R. King 1986: 84-6, 89).

In Australia, as in America, policies made in London were frequently
ignored by settlers and their governments. When plans were made to
colonize Tasmania at the beginning of the nineteenth century there was
no doubt that it was inhabited. In 1828, Governor Arthur wrote to
London that he intended “to allot and assign certain specified tracts of
land, for [the Aborigines’] exclusive benefit, and continued occupation™
(quoted in Reynolds 1996: 113). The settlers had other intentions, and
reports of the unremitting slaughter in Tasmania, under martial law
from 1828 to 1833, were a major impetus to formation of the British
and Foreign Aborigines Protection Society (successor to the Society for
the Abolition of the Slave Trade).

After his experience in Tasmania, Arthur offered advice to the
Colonial Office about the colonization of South Australia, a venture
undertaken by a private company with free settlers. In 1832 he wrote that
the “fatal error” in Tasmania was that “a treaty was not entered into with
the natives, of which savages well comprehend the nature” (quoted in
Reynolds 1996: 115). In a communication to the Commission in charge
of settlement the Colonial Office referred to “Tribes of People, whose
Proprietary Title to the Soil, we have not the slightest ground for dis-
puting” (quoted in Banner 2005: 120). However, the Commission and
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the settlers merely paid lip service to such instructions from officials in
London and appropriated land in the new colony as they saw fit.33

In the Mabo judgment it is stated that Cooper v. Stuart (1889) was
“seen as authoritatively establishing that the territory of New South
Wales had, in 1788, been terra nullius not in the sense of unclaimed by
any other European power, but in the sense of unoccupied or uninhab-
ited for the purposes of the law” (p. 103).36 This was one of two propo-
sitions that, Justices Deane and Gaudron write, “provided a legal basis
for and justification of ” dispossession. The second proposition was that
“full legal and beneficial ownership of all the lands of the Colony [were]
vested in the Crown, unaffected by any claims of the Aboriginal inhab-
itants” (p. 108). That is, the feudal fiction was held to apply as soon as
the British set foot in Botany Bay and claimed sovereignty.

Cooper v. Stuart embodied the view that settled (occupied) colonies
were without prior ownership of land. “There is a great difference
between the case of a Colony acquired by conquest or cession, in which
there is an established system of law, and that of a Colony which con-
sisted of a tract of territory practically unoccupied, without settled
inhabitants or settled law, at the time when it was peaceably annexed to
the British dominions” (p. 291). A few paragraphs later Lord Watson
stated that “[t]here was no land law or tenure existing in the Colony at
the time of its annexation to the Crown” (p. 292). However, not every-
one agreed that the New World was terra nullius. Some lawyers had pre-
sented dissenting views in cases (that concerned other legal matters)
earlier in the nineteenth century.?’

In 1827 (in R. v. Lowe), for example, one of the lawyers defending a
soldier accused of murdering an Aboriginal man argued that the court
had no jurisdiction because the manner in which the British had taken
possession of the country was “repugnant to the law of nations”

% The South Australian Constitution Act had been drawn up by the company and
referred to “waste and unoccupied lands.” (For further details of the maneuverings by
the Commission see Reynolds 1987: ch. 6; Banner 2005.) Reynolds writes that South
Australia saw itself as “a child of the era of liberal reform, infused with the spirit of the
Reform Bill and religious emancipation. What was discreetly dropped from the legacy
was the powerful commitment to racial equality which ran through both the anti-slavery
and Aboriginal protection movements™ (1987 121,

3% 14 App Cas 1889; decided by the Privy Council on appeal from the Supreme Court of
New South Wales. The case concerned a grant of land to a settler that contained a reser-
vation about future public use. The government of New South Wales later resumed ten
acres, and the action was challenged.

37 The Privy Council would not have had access to two of the most relevant because the
forma_ll reports were only published after Cooper v, Stuart was decided. Indeed, “the
scarcity of law reporting in early Australia” makes it difficult to determine when terra
nullius was established in case law (Kercher 2002: 101).
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(quoted in Banner 2005: 119). His colleague declared that there could
be no “right of sovereignty over them [the Aboriginal peoples]; they are
the free occupants of the demesne or soil, it belongs to them by law of
nations, anterior to any laws which follow from human institutions”
(quoted in McHugh 2004: 160). Two years later (in R. v. Ballard,
another murder case) the judge argued that “although the notions of
property may be very imperfect in the native[, the] Englishman has no
right wantonly to deprive the savage of any property he possesses or
assumes a dominion over” (quoted in Kercher 2002: 107).

But even those critical of the doctrine of terra nullius usually balked
at the notion that the Aboriginal peoples should be recognized as
owners. Instead they proposed the creation of reserves or compensation.
However, such arguments appear to have been stifled by the mid-1830s.
In 1834 the Chief Justice of New South Wales referred to “His Majesty’s
subjects settling an uninhabited country” (quoted in Banner 2005: 123).
R. v. Murrell in 1836 “appears to be the founding case” in the legal con-
solidation of terra nullius (Kercher 2002: 108).38 Interestingly, the exis-
tence and some rights of the Native peoples were acknowledged but,
nonetheless, the judgment was that they were insufficiently civilized to
exercise sovereignty. In his notes the judge stated that they merely wan-
dered over the land which was thus open for appropriation. Kercher
comments that Murrell was the only early case to be in the law reports
and “was also the case most consistent with popular white views of the
legal position™ (2002: 114).

Two factors may help explain the judgment in Cooper v. Stuart, which
was handed down well after Marshall had delivered his opinions and a
year after the Privy Council had dealt with St. Catherine’s Milling. By
1898 “the common law had industrialized™ and the positivistic doctrine
of undivided sovereignty held sway (McHugh 2004: 31). Moreover,
modern ideas about “race” had reached their full development. The per-
ception of the Aboriginal peoples was that they were lowest in the hier-
archy of races. Late nineteenth-century international law was shaped
by racial doctrines. For instance, in Chapters on the Principles of
International Law, published in 1894, John Westlake discusses “civi-
lization” in terms of a government that is able to stand against other
European powers. No such government is to be found among the
peoples of America or Africa: “Accordingly international law has to
treat such natives as uncivilized.” Thus “the first necessity is that a gov-
ernment should be furnished” by Europeans. In the absence of such a
government, “the inflow of the white race cannot be stopped where

3% This was another murder case but involving only Aborigines. Kercher’s account is
derived from newspaper and archival resources as well as a report published in 18%6.
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there is land to cultivate, ore to be mined, commerce to be developed,
sport to enjoy, curiosity to be satisfied” (Westlake 1894: 142-3; see also
Roberts-Wray’s gloss (1966: 540)). The division of the world among
themselves by the European colonial powers from the late nineteenth
century presupposed that only “civilized” societies could become states
(see Shaw 1986: 43-5).

“Strictly speaking,” Robert van Kricken argues, there was only one
legal precedent when Mabo was heard; only once had the law directly
addressed the question of native title (2000: 66). The precedent was
Milirrpum v. Nabalco (1971) in which Justice Blackburn reaffirmed
Cooper v. Stuart.®® Blackburn has been harshly criticized since Mabo.
Hocking, for example, states of his judgment that “the law was misin-
terpreted and grievously wrong” (1993: 188). But Justice Dawson inter-
preted the law in a similar fashion in his sole dissenting opinion in
Mabo. And Blackburn’s judgment is significant for my argument
because it follows the strict logic of the settler contract.

Blackburn agreed with Cooper v. Stuart that whether a colony was
categorized as settled or not “is a matter of law,” and that Australia
“came into the category of a settled or occupied colony. This is estab-
lished for New South Wales by an authority which is clear and, as far
as this Court is concerned, binding: Cooper v. Stuart” (p. 242). In fact,
the justices in Mabo did not disagree about this particular legal point.
The crucial question was whether status as a settled colony entailed
that, in law, it was uninhabited and without a system of land tenure.®
The plaintiffs in Milirrpum argued that the “subject land” was inhabited
in 1788 and enjoyed a system of law, so the question, in Blackburn’s
words, was “does there exist at common law a doctrine of native title”
(p. 151). It was on this point that Blackburn and Dawson are at odds
with the Mabo judgment.

~ One aspect of the question was whether the Rirratjingu and Gumatj
peoples had enjoyed a system of law. Blackburn concluded that the evi-
dence before him, which included Aboriginal witnesses and two anthro-
pologists, showed that they did. He could not have been more emphatic

3 17 FLR 1971 141; the Gove Land Rights Case. The case concerned land of the
Rirratjingu and Gumatj peoples in the Gove Peninsula, north-east Arnhem Land - very
remote, but included in the land over which the British flag was hoisted on January 26,
1788; it is now part of the Northern Territory. Permanent settlement did not take place
until.thc 1930s. In 1968 Nabalco was granted a mineral lease by the federal government
to mine bauxite. The plaintiffs argued that under common law they had always had a
proprietary right in the land, so the lease was unlawful.

4 The Hig!) Court Justices argued that the legal claim that Australia was settled drew
ona “restricted” concept of terra nullius. That it was settled and “practically unoccu-
pied” involved an “‘expanded” notion. I do not think this distinction is necessary.
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on this point. He stated that he was “suspicious about the truth of the
assertions of the early settlers of New South Wales that the aboriginals
had no ordered manner of community life” (p. 266). His opinion was
that it was not possible to dismiss the plaintiffs’ “social rules and
customs” as “lying on the other side of an unbridgeable gulf.”* Rather,
what the evidence revealed was

a subtle and elaborate system highly adapted to the country in which the
people led their lives, which provided a stable order of society and was
remarkably free from the vagaries of personal whim or influence. If ever
a system could be called “a government of laws, and not of men,” it is that
shown in the evidence before me. (p. 267)

Blackburn’s response to the evidence was that “the question is one not
of fact but of law” (my emphasis). He continued that “[w]hether or not
the Australian aboriginals living in any part of New South Wales had
in 1788 a system of law which was beyond the powers of the settlers at
that time to perceive or comprehend, it is beyond the power of this
Court to decide otherwise than that New South Wales came into the
category of a settled or occupied colony” (p. 244). The presumption
being that, if settled, it therefore was in law without Native title.
Blackburn’s legal argument is striking for the manner in which it
tracks the strict logic of the settler contract. When the first settlers
planted themselves on the shore of (what became) New South Wales and
sovereignty was proclaimed they had to (it was as if they had to) con-
clude an original pact. An original contract simultaneously presupposes,
extinguishes, and replaces a state of nature. A settled colony simultane-
ously presupposes and extinguishes a terra nullius. Settlers plant them-
selves in order to create a civil society out of a state of nature, an empty,
vacant land, where there is no pre-existing title. All title is created by civil
government. Thus, even though Blackburn explicitly stated that the
Rirratjingu and Gumatj enjoyed the rule of law, this was beside the
point. To be acknowledged, their “1aw” had to be recast (had been recast
by the settler contract) in terms of the judicial system of a modern state.

4 His reference is to a much-cited case, In re Southern Rhodesia (1919), in which it
was held that some peoples were “so low in the scale of social organization that their
usages and conceptions of rights and duties are not to be reconcited wi}h the institu-
tions or the legal ideas of civilized society. Such a gulf cannot be bndged’.’ (cited,
Milirrpumn, p. 264; Mabo, p. 39). Blackburn’s later reference to personal whims and
influence also refers to this case; the peoples of Matabeleland were held to lack law
because they were seen to be living entirely at the whim of their ruler, Lobengula. In
addition to discussion of Australian cases in both Milirrpum and Mabo, cases from
the United States, Canada, and other Imperial (later Commonwealth) countries were
canvassed.
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Thus Blackburn argues that Crown ownership of all land - the feudal
fiction — had come into force with the proclamation of British sover-
eignty; “every square inch of territory in the colony becaple the prop-
erty of the Crown. All titles, rights, and interests whatever in land which
existed thereafter in subjects of the Crown were the direct consequence
of some grant from the Crown” (p. 245).4? It followed, therefore, that if
Native title existed it must do so not as a prior occupancy but as a title
granted by the Crown. From his extensive survey of cases, Blackburn
concluded that there was “no place” for a doctrine of native title in any
jurisdiction where the common law had been introduced, unless it had
been created by “express statutory provisions” and in Australia that had
not happened (p. 244). After considering Australian legal history,
Blackburn’s conclusion is that, although there was an understanding
that white occupation of the land “was ipso facto a deprivation of the
aboriginals,” there was no attempt to solve the problem by “the creation
or application of law relating to title to land, which the aboriginals
could invoke” (p. 256).43

Dawson, in Mabo, restates this legal view:

The vesting of the radical title in the Crown upon the assumption of sov-
ereign authority is, . . . incompatible with the continued existence in pre-
cisely the same form of any pre-existing ri ghts, Necessarily the
pre-existing rights were held of a former soverei gnor in the absence of any
sovereign at all. After the Crown has assumed sovereignty and acquired
the radical title to the land, any pre-existing “title” must be held, if it is
held at all, under the Crown. This new title is therefore not merely the con-
tinuation of a title previously held, notwithstanding that it may be iden-
tifiable by reference to the previous title. (p- 129)

Aboriginal title is thus occupancy permitted by the Crown, but in
Australia the Crown “afforded no recognition to any form of native
interest in the land” (p. 139). Dawson argues that the history of settle-
ment shows that it was inconsistent with any such acknowledgment.
Given the number of cases from common law countries referred to in
both Milirrpum and Mabo which included recognition of Native title,
such a view can seem perverse. But Dawson’s position follows the strict
logic of the settler contract, not the tempered logic of the cases cited.

“2 In considering the plaintiffs’ specific claim, Blackburn took the latter to mean that
“property” existed as understood in non-Aboriginal law. “Property,” he argued, included
the rights of enjoyment and use, exclusion of others, and alienation. By that standard
the plaintiffs had not shown that a “proprietary interest” existed (pp. 272-3).

# A “consistent feature” in Australia is that “the consciousness that a native land

problem existed [went) together with the absence of even a proposal for a system of
native title” (p. 259).
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So in a settled colony the terra nullius vanishes; a civil society is devel-
oped as colonists plant themselves, husband the land, and create
modern political institutions. In law, the original inhabitants and their
societies are of no account and it is as if they no longer exist. They and
their lands exist only if expressly recognized by the new state. However,
the Australians “managed to evade law, to keep questions of indigenous
interests in land out of law’s reach” (van Krieken 2000: 74). In other
words, they refused to follow the tempered logic of the settler contract
and there was no recognition of Native peoples’ prior occupancy within
the common law.*

Mabo overturned Cooper v. Stuart and Milirrpum. Justice Brennan
stated that there was a difference between accepting that in 1788 English
law became the law of the new colony and accepting that “the theory
which was advanced to support the introduction of the common law of
England accords with our present knowledge and appreciation of the
facts” (p. 38). He continued that:

The facts as we know them today do not fit the “absence of law” or “bar-
barian” theory underpinning the colonial reception of the common law of
England. That being so, there is no warrant for applying in these times
rules of the English common law which were the product of that theory.
It would be a curious doctrine to propound today that, when the benefit
of the common law was first extended to Her Majesty’s indigenous sub-
jects in the Antipodes, its first fruits were to strip them of their right to
occupy their ancestral lands. (p. 39)

Brennan argued that either the social and cultural level of the Merriam
people would have to be investigated or “the Court can overrule the
existing authorities, discarding the distinction between inhabited
colonies that were ferra nullius and those which were not” (p. 40). Of
course, as Brennan notes, Blackburn was very well aware of the facts
too. The question was the interpretation of the common law — and the
logic of the settler contract. Once Blackburn’s position is rejected
and appeal is made to the “facts,” the strict logic of the settler con-
tract becomes untenable. The way was thus opened for the Court to

“ There is an interesting comparison in the Reasons for Judgment of Chief Justice
McEachern in the Supreme Court of British Columbia in Delgamuukw. He argues that the
plaintiffs’ ancestors had governed themselves in villages but could not be said to have
“owned or governed such vast and almost inaccessible tracts of land in any sense that would
be recognized by the law.” Before the colony of British Columbia was formed there was a
“legal and jurisdictional vacuum” and, after 1858, “aboriginal customs . . . ceased to have
any force, as laws, within the colony.” After the union with Canada in 1871 “there was no
room for aboriginal jurisdiction or sovereignty which would be recognized by the law or the
courts” (McEachern 1991: 222-4). My thanks to Jamie Baugh for a copy of the Reasons.
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recognize Native title and for the tempered logic of the settler contract
to be followed.

The judgment brought Australian jurisprudence closer to that of
Canada following St. Catherine’s Milling. In recent years, a series of
Canadian Supreme Court cases has emphasized prior occupancy;
“when the settlers came, the Indians were there, organized in societies
and occupying the land as their forefathers had done for centuries. This
is what Indian title means and it does not help . . . to call it a ‘personal
or usufructuary’ right” (Calder (1973), reprinted in Kulchyski 1994:
69).%5 In 1982, the rights of the Native peoples were incorporated into
the Constitution Act (§35.1), and in Van der Peet (1996, p. 548) these
rights were characterized as “the means by which the Constitution rec-
ognizes the fact that prior to the arrival of Europeans in North America
the land was already occupied by distinctive aboriginal societies.”*® This
was echoed in Delgamuukw (1997): “aboriginal title arises out of prior
occupation of the land by aboriginal peoples and out of the relationship
between the common law and pre-existing systems of aboriginal law.”*’

But Australia before Mabo followed the strict logic of the settler con-
tract and when rerra nullius is at the center of the constitutional order
a dark shadow is cast over the land. Aboriginal peoples were excluded
from the new state with remarkable thoroughness. Under the common
law doctrine of jus soli, they were, in principle, British subjects, having
been born within the jurisdiction of the British Empire; “in reality they
were dealt with as enemies of the state” (Markus 1994: 38). From the
late nineteenth century through the first third of the twentieth century,
“full blood” Aboriginals were commonly seen as a “dying race.” The
Aboriginal peoples were treated as politically non-existent. As I noted
above, there were no official negotiations and no treaties were entered
into with them.*® The Commonwealth Constitution (1901) excluded

4 Calder v. AGBC (1973) SCR 313. The case was brought by the Nishga’a people claim-
ing an unextinguished right to the occupation and use of their lands in (present-day)
British Columbia. The case was lost but it began a new era of legal and political activ-
ity. On Canadian jurisprudence see also McNeil (1997).

“ Van der Peet v. R (1996) 70 DRL (4th) 385 (SCC). This case also originated in British
Columbia and concerned the right to sell fish caught under a Native license.

47 Delgamuukw v. British Columbia (1997) 3 SCR 1010, at para. 145. The case, originat-
ing in 1987, was about the claim of the Gitskan and Wet’suweten peoples to some 22,000
square miles of territory as prior occupants who had never surrendered their land
through conquest or treaty. The Supreme Court ordered a new trial on the grounds of
defects in pleadings and errors of fact by the trial Jjudge. The judgment confirmed that
oral histories should be given due weight as evidence and stated that there was a duty of
consultation with First Nations.

“ “Tl?roughout Australia, Aboriginal people attempted to negotiate with those who first
occupied their respective lands and although mutual compromises were sometimes
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them from the census (§127), and from the federal power to “make laws
for the peace, order, and good government of the Commonwealth” (§51,
xxvi). In 1902 the Franchise Act excluded Aboriginal peoples from the
national electorate. In subsequent legislation over the years they were
denied citizenship benefits such as old age pensions, unemployment,
and sickness benefits, widows’ pensions, child endowments, and mater-
nity allowances.* In the 1950s, the Australian government allowed the
British government to test nuclear bombs in the deserts of South
Australia, including Maralinga, which was sacred Aboriginal ground.
Documents declassified in the 1980s showed that initially no “accept-
able” radiation levels were even established for the Aboriginal popula-
tions who lived in the open. (See Milliken 1986 for the full story.)

The exclusions went hand-in-hand with the most detailed regulation.
As John Chesterman and Brian Galligan (1997) have now documented,
a vast and incredibly elaborate system of state and Commonwealth
regulation was established that governed the most minute details of
Aboriginal lives and movements, and included the removal of children
from their parents.’® By 1961, for instance, out of a population of some
17,000 people officially designated as Aborigines in the Northern
Territory (under federal jurisdiction), all but 89 had been declared wards.
Chesterman and Galligan comment that the “sheer amount of legislative
ingenuity and administrative effort that went into devising and main-
taining these discriminatory regimes is truly astonishing” (1997: 9). In
Mabo the judges did not mince their words about this paradoxical

reached, these had no legal standing” (McGrath 1995: 14). In 1835 one of the first set-
tlers in Victoria, John Batman, drew up deeds, made payment of blankets, flour, etc.,
and promised a yearly rent in goods to the Kulin people in return for 600,000 acres. The
treaty was quickly declared void and the Crown’s right upheld (see Broome 1995:
125-7).

4 The very complex story is told by Chesterman and Galligan (1997). They discuss the
contortions necessary to provide criteria to distinguish “aboriginal natives” from other
nonwhites and from the rest of the population. In 1944 in Western Australia, legislation
was enacted to enable Aboriginals to apply for a Certificate of Citizenship. The criteria
centered on ability to live a “civilized life.” If granted the dog tag (as the Aborigines
called it) an individual was no longer regarded as a “native or aborigine.” The Act also
stated that the Certificate holder had all the rights and duties “of a native born or natu-
ralized subject of His Majesty” — an interesting insight into jus soli and who actually
counted as a British subject! Chesterman and Galligan comment that it “enabled the
holder, who had been born in Australia, to travel freely within the country,” but not to
be included in the federal electorate (1997: 132-3). They state that “researching and doc-
umenting” their book “has taken years of painstaking work, even though our study is
by no means comprehensive” (1997: 9).

% The present-day survivors have formed a movement of The Stolen Generations. The
story of two little girls who escaped from their kidnappers was recently dramatized by
Peter Weir in his film Rabbit- Proof Fence.
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regime. For example, Justices Deane and Gaudron wrote of “the confla-
gration of oppression and conflict” across the continent, the effect of
which was “to dispossess, degrade and devastate the Aboriginal peoples
and leave a national legacy of unutterable shame” (p. 104); the dispos-
session justified by law constituted “the darkest aspect of the history of
this nation” (p. 109).

Although, in essence, as van Krieken (2000) has argued, Mabo
turned on a point of law, it has been called “the most radical piece of
Judicial law-making in Australian history” (Chesterman and Galligan
1997: 206), and it caused a political uproar. There were wild declara-
tions that no backyard was secure. The judgment was criticized as
political rather than judicial policy making (see, e.g., Lumb 1993 and
Moens 1993), the High Court was said to have become an “unelected
parliament,” and echoes of old claims about savages were heard in
statements about stationary cultures and backwardness (see Markus
1996). Contention has continued and successive governments under
John Howard have been unsympathetic. The Native Title Act, passed
after Mabo in 1993, was curtailed in the Native Title Amendment Act
in 199831

The accusations of political judgments in Mabo had an element of
truth. By 1992 terra nullius had become politically untenable. It was
hardly surprising that all but one judge decided that historical facts now
had bearing on the interpretation of the law. By 1992 not only had the
Western Sahara case (cited in Mabo) been decided but a substantial
change in the legal and political position of the Aboriginal peoples had
taken place. They were enfranchised at the federal level in 1962, were
counted in the census after a referendum in 1967, and other legislative
reforms were made to end their exclusion from citizenship rights. From
the 1960s onward, Aboriginal organizations and voices raised the ques-
tion of dispossession in a manner that made it harder to ignore, includ-
ing a tent embassy set up outside Parliament in Canberra. In the late
1970s calls for a treaty, a Makaratta, between the Aboriginal peoples and
the Australian government, were made. Land rights began to be granted
in the 1970s, and by 1989 Aboriginal peoples held about a third of the
land in the Northern Territory and about a fifth in South Australia. In
1990 the Aboriginal and Torres Strait Islander Commission began its

51 One question left open was whether pastoral leases, covering some 40 percent of the
country, had extinguished Aboriginal title. This was decided in Wik Peoples v.
Commonwealth (1996). The (narrow) majority judgment was that title survived and that
the Crown does not necessarily become beneficial owner when the lease expires. The
majority also held that pastoral leases were not leases in common law but bundles of

statutory rights so the terms of each lease become crucial (see F, Brennan 1998; Reynolds
1993).
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work and in 1991 a Council for Aboriginal Reconciliation was set up.
Internationally, too, by 1992 Indigenous peoples were established on the
political stage.

Mabo also illustrates that once the strict logic of the settler contract
is tempered the problem of sovereignty is never far away. If terra nullius
is rejected, Native title is acknowledged and the “facts” (historical,
anthropological, social) provide a basis for the law, the problem of
legitimacy begins to surface. If, as laid down in Mabo, Australia was
not terra nullius in 1788, if “distinct aboriginal societies” existed in
Canada, and if “nations” existed in the United States, what made it
legitimate for settlers to be planted and a modern state constructed?
Why was the settler contract justified? This question still remains on
the table.

Y Past and Present

The process of decolonization and national self-determination that
began after the Second World War has swept away all but tiny remnants
of the colonies of the European powers, but the Native peoples of the
two New Worlds, living within the boundaries of the states constructed
from the plantation of settlers, have never been seen as candidates for
sovereignty. From 1922 to 1924, the League of Nations refused to
accept the Six Nations of the Iroquois Confederacy as members or to
intervene on their behalf with the Canadian government, on the
grounds that Canada’s status as a sovereign state precluded recognition
for peoples within its borders (Nichols 2005). The United Nations has
followed in the footsteps of the League by supporting the maintenance
of existing state boundaries and treating Indigenous peoples as national
or cultural minorities, not nations or peoples. In other words, the
sovereignty of states has been trumps. What effect the Draft UN
Declaration on the Rights of Indigenous Peoples might have remains to
be seen.?

However, we no longer live under the “sovereignty” of the Westphalian
model. The inadequacy of the model in light of political developments
over the past quarter-century, including the creation of the European
Union, and the large economic and social changes gathered under the
heading of globalization, has been much discussed. New political con-
ceptions are being put forward to meet new circumstances; multilayered
“sovereignty” and more flexible memberships would allow the sover-
eignty (autonomy) of the Indigenous peoples to be accommodated.

52 For an argument that the Draft Declaration embodies the right of self-determination
as a basic human right see Holder (2004).
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A period of rapid change provides an opportunity to begin to refigure
political relationships and remedy past injustice.

Jacob Levy has recently argued that the logic of the common law is
incompatible with Aboriginal sovereignty and that the reasoning of
Australian scholars who link Mabo to sovereignty is “fallacious” (2000:
170). He claims that it is only the logic of self-government, not the
common law, that recognizes “a lawmaker in addition to, or instead of,
laws. . . . Put another way, indigenous people are seen as having a right
to give themselves laws rather than simply live according to their laws™
(2000: 172). To refer to “living according to laws” sits easily with a view
of Native peoples as cultural minorities. Talk of “giving themselves
laws” raises the specter of self-governing nations. Levy’s line of argu-
ment is a version of the tempered logic of the settler contract. Laws do
not fall from heaven. When, under common law, Indigenous peoples are
acknowledged as organized societies occupying their own territories,
implicit acknowledgment is made not just of laws but lawmakers. To
live according to laws means that life is lived under a system of govern-
ment, which includes lawmakers (whether or not they operate in the
same way as the lawmakers in a modern state). In recognizing Native
title there is necessarily also recognition, albeit implicit, of a “people”
that holds the title; that is, an organized self-governing society with laws
that regulate social interaction (see Webber 2000).%3

Levy comments that “land rights grounded in the self-government
model . .. look more like political territory rather than like private
property” (2000: 172). Indeed they do. The lands of Native peoples were
not private property as justified in theories of original contracts or as
understood by the settlers. That was, in part, why the lands were deemed
terra nullius. Native lands belonged to peoples or nations, not private
individuals or corporations. They were the equivalent of England, not
of the landholdings of the Duke of Devonshire or John Doe. This is
precisely why the question of the legitimacy of the settler contract — of
sovereignty — arises.

The cases I have been citing have been concerned with dominium;
imperium is always presupposed. As Borrows comments (referring to
a statement in Delgamuukw that native title “crystallized” when sover-
e_ignty was proclaimed), sovereignty is “pretty powerful stuff. ...
simply conjuring sovereignty is enough to change an ancient peoples’

33 “The tenure is ‘collective’ because the common law treats the land as the province of
the community concerned; any internal allocation is left to the community” (Webber
2000: 7_071). He also points out that the Australian tendency to treat native title as if only
recognition of proprietary rights were involved raises the dilemma that “if they do
enfor(.:e an indigenous title like any other, they will, by that very act, displace the indige-
nous institutions on which the title depends” (2000: 73).
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relationship to their land” (1999: 558). In Mabo it was held that
Australian law had conflated sovereignty with ownership of land and so
had clung to the view that Native title was extinguished on the declara-
tion of sovereignty (see also Roberts-Wray 1966: 626, 631). Yet when
sovereignty and ownership are separated and recognition of prior occu-
pancy is granted, are there no implications for sovereignty? ,

The Mabo judgment explicitly stated (p. 32) that “the question
whether a territory has been acquired by the Crown is not justiciable
before municipal courts” (for an alternative view see Borrows 1999:
576-80). In Canada, in Sparrow (1990) the justices agreed that, while
the Native peoples’ right to land had been recognized since the
Proclamation in 1763, “there was from the outset never any doubt that
sovereignty and legislative power, and indeed the underlying title, to
such lands vested in the Crown” (reprinted in Kulchyski 1994: 225).54
This was recently reaffirmed in Van der Peet (p. 458); the Constitution
is “the means by which prior occupancy is reconciled with the assertion
of Crown sovereignty over Canadian territory.”

For several reasons it might be objected that in the twenty-first
century to raise the issue of sovereignty is a red herring. Use of the term
“sovereignty,” it could be argued, is misleading; most Native peoples are
not seeking to set up their own states. They are realistic enough to rec-
ognize that in the decades to come the most powerful state in the world
and two mid-sized powers are unlikely to wither away.>®* Moreover, as
illustrated by the United States where Native peoples have long had their
own jurisdictions, broad measures of self-government (“sovereignty”)
can be granted within existing states. Such rights of self-government
have been used to open casinos on Indian lands. Recent developments in
Australia and Canada reinforce this point. For example, in 1998 Canada
entered into a treaty with the Nisga’a people under which they own their
lands in fee simple, and Nunavut came into being in 1999, comprising
around a fifth of Canadian territory. Again, it could be argued that,
although manifest injustices occurred in the past, the damage was done
long ago and non-Native inhabitants today are not to blame for those
events. Any current injustices to Native peoples should be tackled, but
that has nothing to do with original plantings and sovereignty.

This last objection raises a complex set of questions about the rela-
tionship between past and present. Everyone — including myself — who

3 R v. Sparrow (1990) 70 DRL (4th) 385 (SCC). The case was over fishing rights of the
Musqueam Band in British Columbia and the size of a drift net. The Supreme Court
also unanimously agreed “that ‘existing’ [rights] means ‘unextinguished” rather than
exercisable at a certain time in history” (reprinted in Kulchyski 1994: 219).

55 Although challenges to sovereignty have been made. For Australia see Coe v. the
Commonwealth, 1979; ALR, 24, 118.
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lives in the two New Worlds is benefiting from the dispossession of the
Native peoples. If remedies for present-day injustices are to be found,
past and present cannot be so neatly separated as this line of argument
suggests (see chapter 5 below). To understand why injustices today take
particular forms is not possible without knowledge of the past. The fact,
for example, that Native peoples score so poorly on all the standard social
indicators — infant mortality, life expectancy, education, incidence of par-
ticular diseases, unemployment and so on — cannot be fully explained
without reference to past events and attitudes, without reference to past
relations between nations and peoples as well as to present policies.

Exactly how the connections between past and present are to be made
is a controversial matter. Janna Thompson, for instance, has recently
suggested some ways in which to think about this question, emphasiz-
ing that peoples and states are transgenerational entities. She points out
that when a state enters into a treaty the supposition is that it will be
honored by governments and citizens of the future. Similarly, today’s
governments and citizens have a responsibility, a historical obligation,
to acknowledge and deal with past wrongs; whether or not they feel
guilt or shame about the past is irrelevant to the responsibility they
bear, as “national successors,” for setting things to right (2002: 89).
Reparation should take the form of just reconciliation; that is, the trust
and mutual respect violated in the past should be reestablished.

There are no easy answers about how to do this. How best to rectify
injustices of even the relatively recent past is an extremely fraught ques-
tion, as shown by the debate and controversy surrounding various
Truth and Justice Commissions, trials and amnesties of the last several
years. There are also other complicated issues, such as whether the
whole of the past is necessarily to be condemned (see Mulgan 1998) or
about safeguarding human rights, especially those of women. And
then, in addition to necessary policy changes, there is the issue of sym-
bolic acts, such as demands for official apologies. Symbols can play an
important role. The continued outright refusal of the Australian Prime
Minister, John Howard, to make a public apology for dispossession and
injustice hardly fosters mutual respect.® On the other hand, hundreds
of thousands of citizens have signed “sorry books” and 250,000 people
marched across Sydney Harbour Bridge in May 2000, accompanied by
an aircraft writing “sorry” in the sky, in support of reconciliation.

The most fundamental symbolic act of all — and, given the political
realities of a world of states and their military power, it will remain
!argely symbolic — is acknowledgment that the settler contract lacked
justification, that, therefore, a question mark hangs over sovereignty.

5% For a discussion of Howard's background and the refusal, see Marr (1999: ch. 2).
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This is the action ruled out of court. While objections can be raised to
talk of Native “sovereignty,” no doubts are expressed about the legiti-
macy of the states constructed in the two New Worlds. Hobbes says at
the conclusion of Leviathan, “there is scarce a Common-wealth in the
world, whose beginning can in conscience be justified” (1996: 486). True
though this is, a democratic state whose “beginning” is the settler con-
tract requires the creation of a new political legitimacy, the building of
a new settlement with Native peoples.

Political theorists have a part to play by bringing the question of
legitimacy out of the shadows. A start has been made in recent discus-
sions of the role of early modern theories in justifying European expan-
sion and in debates about the rights of Indigenous peoples.’” The
problem is that most political theorists, including democratic theorists,
take the modern state for granted. Tully has recently called attention to
the way in which much contemporary political theory obliterates any
discussion of embarrassing origins; argument proceeds from “an
abstract starting point . . . that had nothing to do with the way these
societies were founded” (2000: 44). The most prominent example of
such an abstract starting point, contract theory as revived by John
Rawls (1999h), is a direct successor to early modern theories of an orig-
inal contract.

Rawlsian contract theory has become extraordinarily influential, but
it takes no account of the actual origins of countries that, it is held, are
best understood as if they were based on an agreement in an original
position. Few traces can now be found of the settler contract and dis-
possession; contemporary contract theory is peopled by parties who are
abstracted from social and political institutions and structures. The
parties are provided with preferences, tastes, and a degree of risk aver-
sion and are concerned with distributive justice rather than subordina-
tion or structural change. They are deprived of the knowledge that they
systematically benefit from dispossession and the structures of racial
privilege that constitute the modern democracies of the two New
Worlds. For them to have such an understanding would require that
the history and institutions so efficiently eliminated in contemporary

57 The latter are to be found in political theory in the literature on multiculturalism,
beginning from the mid-1990s (in particular in Kymlicka 1995; Tully 1995; and Levy
2000). The first problem is that “multiculturalism™ is used to cover both the position of
Native peoples and that of nonwhite groups (minorities) that have migrated to Europe
and North America since the 1960s. Most discussions focus on the latter (and center
round the same few examples) and have little to say about the connections between
European colonialism and the more recent migrations. Second, as the term “multicul-
turalism” implies, the focus is on cultural differences, whereas many important questions,
especially in the case of Indigenous peoples, are political.
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contractual theorizing are put back in place, a very difficult task within
the confines of Rawlsian theory.

The logic of theories of an original contract is that the “beginning,”
the creation of a new civil society, is made on a clean slate. Such a con-
dition can be part of a thought experiment but it forms no part of the
political world; the lands of the two New Worlds were not empty. Terra
nullius is now a legally and politically bankrupt doctrine and questions
about sovereignty and legitimacy will have to be tackled in the long run
if a just accommodation and reconciliation is to be achieved. The three
states where terra nullius was central to the justification of their creation
pride themselves on their democratic credentials. The credentials will be
more presentable once the settler contract is repudiated and a new
democratic settlement is negotiated with the Native peoples.
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