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We have been told that our struggle has loosened the bands of Government
everywhere. . . . that Indians slighted their guardians and Negroes grew
insolent to their Masters. But your letter was the first Intimation that
another Tribe more numerous and powerfull than all the rest were grown
discontented. . . . Depend upon it, we know better than to repeal our
Masculine systems. . . . We have only the Name of Masters, and rather
than give up this, which would compleatly subject Us to the Despotism
of the Petticoat, I hope General Washington and all our brave Heroes
would fight.
US Founding Father and President-to-be John Adams, in an
April 14, 1776 letter replying to his wife Abigail Adams’s
declaration of her belief in universal natural rights






Introduction

Carole Pateman and Charles W. Mills

For some three decades feminist scholars have been re-examining and
criticizing standard approaches and interpretations in political theory
and political philosophy. On a smaller scale, a similar exercise by schol-
ars of race has been underway for the last 20 years or so, although it has
really only taken off in the last decade. In both cases, however, the general
tendency has been for this body of work to be seen as marginal to proper
theoretical endeavors and as appropriate only for gender, African-
American, and ethnic studies departments. So the very basic challenges
posed to the academic enterprise of political theory, whether in political
science or political philosophy, have for the most part been bypassed.
Our two books, The Sexual Contract and The Racial Contract, pub-
lished respectively in 1988 and 1997, were contributions to this revision-
ist political theory but they took a new direction by confronting
mainstream contract theory, which had received little attention in the
new critical scholarship on gender and race. The simplicity and attrac-
tiveness of the idea of a “social contract” have made it an immensely
powerful, influential, and long-enduring political concept, with an
impact far beyond political theory; even public figures sometimes refer to
a social contract. As Pateman (1988: 1) wrote in the opening paragraph
of her book: “The most famous and influential political story of modern
times is found in the writings of the social contract theorists.” Anyone
with a standard liberal arts education will have encountered the concept
in one course or another, and will have at least a passing familiarity with
the names of Thomas Hobbes, John Locke, Jean-Jacques Rousseau, and
Immanuel Kant. Precisely because of contract theory’s centrality to the
modern Western political and, more generally, humanist tradition, it
cannot be ignored in the investigation of the issues of gender and race,




2 Carole Pateman and Charles W. Mills

especially since — with the publication of John Rawls’s A Theory of Justice
in 1971 — it has once again become extraordinarily widespread. But
nobody had sought before to relate the numerous studies of sexism and
racism either to classic theories of an original contract or to contempo-
rary contract theory. This was Pateman’s innovation for patriarchy, emu-
lated a decade later for race and white supremacy by Mills.

In The Sexual Contract, Pateman reread the classic theorists of an
original contract from a feminist perspective and argued that the stan-
dard commentaries on the texts provided only half the story. The social
contract said to justify the government of the state was discussed and
dissected but there was silence about the other dimension of the origi-
nal contract — the sexual contract held to justify the government of
women by men. She then explored two major institutions of modern
society constituted by contract: marriage and employment. These sin-
gular contracts are about property in the person and create relationships
- relationships of subordination. Contract is standardly seen as central
to freedom, so her conclusion was that it was necessary to move beyond
contract if there is to be a free social order.

Inspired by Pateman’s book, Mills argued in The Racial Contract that
European expansionism and the establishment of white/nonwhite rela-
tions of domination could be seen as similarly constituting “race” as a
structure of exclusion. So rather than being genuinely egalitarian and

"inclusive, the social contract was predicated on regarding people of
color (Native American and Australian “savages,” African slaves, non-
white colonial peoples) as less than equal, and so not worthy to be
included as free individuals in the (white) polity.

Thus we both excavated the role of the classic theorists in justifying
the patriarchal, racial, and imperial structures that have shaped the
modern world, and examined the legacy of these structures in societies
whose historical self-conception is so thoroughly, and misleadingly,
informed by notions of individual freedom and equality. For three cen-
turies there was no doubt that white women and nonwhites were
deemed inferior to white men, were second-class citizens or outside cit-
izenship altogether. The difficulty of writing about sexual and racial
power today, especially in the rich countries, is that it exists in a context

..of formal equality, codified civil freedoms, and antidiscrimination leg-
 islation. People are thus encouraged to see any problems as a matter of
t discrete remnants of older discrimination or the outcome of unfortu-

% nate, backward individual attitudes. We tried to show how contract in
the specific form of contracts about property in the person constitute
- relations of subordination, even when entry into the contracts is volun-

z tary, and how the global racial contract underpins the stark disparities

; of the contemporary world.
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Our pioneering efforts struck a chord and our books have been
widely read and commented upon. Increasingly they are being taught
together, not just in political theory and philosophy courses but also, for
instance, in sociology, gender studies, ethnic and racial studies, anthro-
pology, English literature, and postcolonial theory. A jointly authored
book, then, seemed like a natural development. Not only would this
enable us to develop our arguments further, answer our critics, and
argue about the future of contract theory, but it would give us a chance
to talk about the sexual and racial contracts in combination rather than
in isolation. In the last chapter of her book, Pateman had stated that
she had exaggerated when she had written of the sexual contract as (the
missing) half of the story of the original contract. The story needed to
be told again because the original contract was sealed by white men
(Pateman 1988: 220—1). Similarly, Mills had conceded in a long endnote
at the start (Mills 1997: 137-8 n3) that in making generalizations about
whites and nonwhites he was abstracting away from gender relations of
domination and subordination. So in a sense, the two contracts have
been waiting to be brought together.

In chapters 5 and 6 we each bring them together and discuss their
interaction or, at least, as much as is possible in two essays. The inter-
twined history. of the sexual and_racial contracts and how they have
‘shaped the ,present..isfrequenﬂy,forgotten._QIJ—(TQD_T_J:hisan‘otherTvﬁ?,
that Britain, the United States, and globalization are the outcome of a
long process of European expansion into the territories of “lesser”
peoples, of colonialism, slavery, and the subjection of women, is not at
the forefront of political argument. Yet it is virtually impossible to
understand why certain patterns of deprivation, inequality, subordina-
tion, and violence persist at home and abroad without an appreciation
of what has gone before and why it took so long (until the 1970s
onward) and required such hard-fought battles before even formal
equality was established.

Pateman argues in chapter 5 that the two contracts have been inti-

mately connected since the early modern period when theorists of an \‘

original contract were at work. The modern notions of “race” (her argu-
ment is about the making of “race,” not racism) and sexual difference
emerged together, and the racial and sexual contracts shaped the insti-
tutional structures of states and the lives of individuals. The chapter
focuses on the United States and Britain and on “black” (African) and
“white.” A modern racial structure of white supremacy was first estab-
lished in the colony of Virginia and extended within a (patriarchal) state
that likes to think of itself as the first truly civil order. Arguing that
human reproduction, sex, and antimiscegenation are at the heart of the
racial contract, and following her approach in The Sexual Contract and
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in chapter 2, Pateman works with historical examples to illustrate how
even women fighting the sexual contract were entangled in the racial
contract. The historical background also provides context for the final
section of the chapter where she adopts Mills’s global focus and turns to
a more diffuse sense of “contract.” What she calls the global sexual-
racial contract is brought together, for the first time, with Norman
Geras's contract of mutual indifference, and she argues that attention to
the sexual contract helps to explain something about the persistence of
widespread indifference to suffering at home and abroad.

Taking a more philosophical and conceptual perspective, Mills like-
wise proposes in chapter 6 that the sexual and racial contracts be inte-
. grated. With the help of a set of diagrams to illustrate ‘the conceptual
progression, he suggests that we start thinking in terms of “racial patrL)
; archy, rather than the disjoined “patriarchy” and * whltesupremacy

\Which were the main theoretical frameworks of Pateman’s and his orig-
inal books. So if the sexual and racial contracts both relied on a simple
opposition between, respectively, male/white contractors and female/
nonwhite noncontractors, the racia-sexual contract introduces a more
complicated set of “contractual” statuses, in which white women and
nonwhite men get to be “subcontractors,” and only nonwhite women
are “noncontractors.” By drawing on some of the vast recent literature
on “intersectionality,” Mills then tries to show how this modified con-
tract framework better corresponds to the reality of race/gender inter-
action, where race is gendered and gender is raced.

Our contrasting approaches in these two chapters are indicative of
some significant disagreements that we have about contract theory. We
did not write a joint chapter or jointly authored book on the interrela-
tionship of the racial contract and the sexual contract because it is
doubtful that Mills’s view that contract theory can be modified and used
for emancipatory purposes and Pateman’s view that contract theory
should be abandoned can be reconciled. Pateman’s “sexual contract”
and Mills’s “racial contract™ are, in a sense, both descriptive and nor-
mative in that they characterize and condemn societies of gender and
racial domination as unfree and unjust. But Mills, unlike Pateman,
argues that contract theory can still be used normat:vely to help rectify
racial and sexual injustice. The chapters therefore, are written from our
different positions to allow readers to see for themselves how these
differences play out and to judge for themselves the merits or defects of
contract theory.

We begin with a dialogue in which we try to thrash out some of our
disagreements. We do not, of course, disagree about everything. We are
in complete agreement that there are very serious problems with con-
temporary contract theory and that the Rawlsian approach, as it stands,
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cannot accommodate the questions about sexual and racial power with
which we are concerned. Some large and very basic problems about
justice lie outside the framework within which mainstream contract the-
orists ply their trade. Insofar as Rawls’s difference principle raises ques-
tions about class, the original debate in the secondary literature did at
least deal to some extent with issues of economic distribution. But with
Rawls’s shift to the more metatheoretical terrain of the 1980s essays,
and Political Liberalism in 1993 (Rawls 1996), even this limited real-
world connection has been lost, and there was never any great sensitiv-
ity to issues of gender and racial injustice in"the first place. Rawls’s
methodological decision to focus on “ideal theory”’and a “well-ordered
society” has been of little help in addressing the problems of our non-
ideal, ill-ordered, patriarchal and racist societies.

In addition, we both take the view that “masculinity,” “femininity,”
and “race’jare political constructs. Indeed, once all three dimensions of
th?orlglnaﬁméﬁ‘the"S‘c’)cial',"’sexual, and racial — are part of the
argument, their constructed, political character becomes clear, notwith-
standing the classic theorists’ use of the language of nature, and the con-
struction is obvious within the framework of contemporary contract
theory. But if there are similarities between ignation of sexual and
racial differences, there are also differences.|Race is, so to speak, a virtu-
ally pure construct, with none but the most superficial biological
stratum, whereas the division between the childbearing and the non-
childbearing halves of humankind is a natural fact, even if the gender
differentiations that are taken naturally to follow from that division are
not. Men and women also live together in separate households in the
closest intimacy, which may make it even more difficult to eliminate
oppressive patriarchal social structures than those founded on racial
supremacy.

On the other hand, readers will notice that, drawing on her typology
of traditional, classic, and modern patriarchy in The Sexual Contract,
Pateman treats views about “masculinity” and “femininity” found in
the classic texts as specifically modern. They form part of the sexual
contract and part of a civil society constituted by contract, juridical
freedom, equality, and “race.” Mills argues that gender structures have
a much longer history than/tace,ﬂhiehfeﬁl comes into existence in the
modern period. So for him the racial contractyis distinctively modern,
while the sexual contract can be conceptuatized as having premodern
incarnations. He sees the predominant form of gender ideology in
notions of the complementarity of the sexes, notions that nicely
obscure male supremacy. e

‘We also both have-sympathies with some general assumptions of
classic left theory, albeit agreeing that it needs radical revision on issues
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of gender and race. In The Sexual Contract, Pateman criticized Marx’s
reliance on exploitation at the expense of subordination, and her wari-
ness about any attempt to retrieve contract theory arises in part from
the necessity of the idea of property in the person for the presentation
of wage labor as unambiguously free labor. Mills, by contrast, thinks
that this connection between contract, capitalist ideology, and property
in the person is sufficiently attenuated in Kantian contract theory that
it can be adapted for progressive ends.

Another point of differentiation is that Pateman’s arguments remain
more firmly within the tradition of the classic theorists of an original
contract than Mills’s, and her analyses, except for the final section of
chapter 5, are confined to the development of structures of sexual and
racial power in three Anglo-American countries. She explores the devel-
opment of civil society (that is, “civil society” as the opposite of “the
state of nature,” not “civil society” in the sense popularized since the
late 1980s to refer to associations that exist outside of and often in
opposition to the state). The early modern theorists used the term to
refer to the modern state, a political order that involved equality,
freedom, rights, contract, and consent. The modern state is taken for
granted by most contemporary political theorists and, in contract
theory, is assumed to come pretty close to being a voluntary scheme.
Present-day contract theory has forgotten that its predecessors began
from the tricky position that their premise of individual freedom and
equality threw the legitimacy of all authority structures into doubt. Its
practitioners no longer notice the fancy theoretical footwork necessary
to place the state and its sexual and racial power structures out of reach
of critical scrutiny.

Mills’s argument is in the more abstract tradition of Rawlsian analy-
sis, and the racial contract was projected as being global in its scope.
Without abandoning that wide viewpoint, he has more to say here about
the United States. But he is using contract in what, in philosophical
Jargon, would be seen as a “thin” sense, as against the “thicker,” more
empirically informed sense used by Pateman.

Most fundamentally, despite the complementary character of The
Sexual Contract and The Racial Contract, we disagree about the use-
fulness of contract theory. We part company on whether, in C. B.
Macpherson’s phrase, contract theory can be “retrieved” for political
progressives so as to deal with male and white supremacy. Our diver-
gence is about whether contract itself, and the theory which hinges on
contract, is a major vehicle for the reproduction and perpetuation of
central power structures. For both of us, contract is unnecessary to
i make the moral and political argument for a more just and free social
!} order. But Pateman is more hostile because of the theoretical baggage

'
i
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it carries and because she sees contract as a central modern mechanism
for the reproduction of sexual and racial hierarchies. Mills, on the other
hand, thinks that contract theory can still be salvaged and put to egal-
itarian uses. One reason for his optimism is that his use of “contract” is
looser and more metaphorical than Pateman’s; he sees “contract” as
basically just a figure for representing the human creation of sociopo-
litical relationships. Whether this difference contributes at least par-
tially to our disagreement — whether in part we are presupposing
different conceptions — is left for readers to decide.

In chapter 3, Mills develops the concept of a “domination contract,”
which has never been formally flagged as such. (Hobbes’s contract is a
domination contract in a different sense, in that it is domination freely
agreed to, at least in his “commonwealth by institution.”) He argues
that we need to recognize Pateman as developing a strand of contract
theory classically, if very schematically, initiated by Rousseau in
Discourse on the Origin of Inequality: the exclusionary contract of dom-
ination. So in a sense, before the racial contract and the sexual contract,
there was the class contract; Pateman discussed this aspect of Rousseau
in The Problem of Political Obligation. Mills suggests that a distinctively
feminist contract theory can be synthesized from the work of Jean
Hampton, Susan Moller Okin, and Carole Pateman. He argues that this
can be generalized to race and that his “racial contract” falls within this
alternative strain of contract theory. The domination contract is meant
as a “device of representation” for non-ideal theory. It maps not the
ideally just society we want to attain, but the non-ideal unjust society
we already have and want to get rid of, So the normative task here falls
into the realm of corrective justice.

Chapter 4 follows up by attempting to show how this normative use
of the domination contract is to be implemented. Mills takes as his
example the highly controversial subject of reparations to African
Americans, which has been surprisingly brought back to life in recent
years (a discussion which complements Pateman’s analysis in chapter 5).
In a well-ordered society, reparations to blacks, or any other racial
group, would not be necessary because no race would have been dis-
criminated against in the first place. (Indeed, races would arguably not
even have come into existence as social entities.) But how do we adjudi-
cate such questions in societies like the United States which do have such
a history? Mills argues that Rawls’s apparatus of the veil of ignorance
that blocks crucial knowledge from us can be adapted to the different
task of determining rectificatory justice. In this revisionist Rawlsianism,
the range of societies among which we must choose does not include
societies with no history of racial injustice. So we are forced to make a
selection, on self-interested grounds, not knowing our race, among a

-
-
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subset of possible social orders all of which have as their ancestor a
white-supremacist state. Thus we must confront the possibility that we
might end up as black in a society fundamentally shaped in its “basic
structure” by systemic illicit white advantage. Mills argues that, once we
face this reality, we will be prudentially moved to choose a society where
reparations have been implemented as public policy, and that this is
convergent with the moral judgment outside the veil that it is unjust
for whites to benefit from, and blacks to be disadvantaged by, racial
exploitation.

Mills’s expansion of the sexual contract in chapter 3 is his contribu-
tion to the “other” contract, and in chapter 2 Pateman engages in the
same exercise and develops the racial contract in another direction. She
examines the doctrine of terra nullius and European expansion into
North America and Australia. This embodied the claim found in early
modern political theory and international law, and the opinions of
colonists, that these territories were empty, uncultivated wilderness
without property or government. Rather than proper political societies
they were examples of actual states of nature.

Political theorists have recently reread Locke on America, and
Pateman also considers Grotius, but the new scholarship gives
insufficient weight to the fact that the idea of an original contract was
central to the political theory of the period and says little about
Australia — where terra nullius was, until 1992, part of the law of the
land. Pateman argues that Europeans planted themselves and appro-
priated the lands designated as terra nullius to create new civil societies
(modern states) to replace a state of nature and can thus be seen as
making (it is as if they make) an original contract. The contract takes
the form of a settler contract, which is also a racial contract. The Native
peoples are excluded from it yet their lives and lands are governed by it.
The leading jurisprudence, examined in the chapter, has now over-
thrown ferra nullius, at least with respect to prior occupancy and native
title. However, the question of sovereignty is carefully excluded from
legal and political scrutiny. Terra nullius is now a politically and legally
bankrupt concept, but this means that an unacknowledged question
mark ultimately hangs over the legitimacy of the states created on what
were claimed to be empty territories.

Finally, in chapters 7 and 8, we reply to the various criticisms that
have been made over the years of The Sexual Contract and The Racial
Contract, at the same time taking advantage of the opportunity to
clarify our respective arguments and correct some of the many
misreadings in the secondary literature of our respective positions.
Nonetheless, even where we think we have been misinterpreted, we are
both appreciative of and gratified by the attention both books have
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received, and we wish to thank our commentators for taking our work
seriously enough to engage with it. We hope that this joint work will be
of value both for fellow academics who may have been unclear about
our views, for students encountering our work for the first time, and,
who knows, perhaps even readers outside universities. Ideally, of
course, we would like our books — The Sexual Contract, The Racial
Contract, and this new work — to contribute to creating a world where
both contracts have been consigned to the dustbin of history.
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Contract and Social Change

A Dialogue between Carole Pateman and Charles W. Mills

Carole Pateman Most people who know that the authors of this book
are a white woman and a black man, both professors, will probably
make an (implicit) assumption about our respective backgrounds. The
white woman will be assumed to come from a better-off, or at least
better educated, stratum of society than the black man. White women
have made more inroads into academia in the past quarter-century than
black men and professors tend to come from middle-class and profes-
sional households, so the assumption is not altogether unreasonable. In
this case it is misplaced, but it serves to illustrate the complexities of
race and sex. Carole Pateman’s parents had only the education that
could be acquired by the age of 14, and she left school herself at 16,
entering into university later via Ruskin College, an adult education
college in England. Charles Mills’s father had degrees from the London
School of Economics and Harvard, became a professor in Jamaica at
the University of the West Indies, headed his department, and became
Dean of the Faculty of Social Sciences. On the other hand, when either
of them is going about their daily business in the United States, where
both now live, they will be perceived and often treated differently. A
middle-aged white woman, for example, runs no danger of facing a
penalty for driving while black.

Charles Mills The complexities of race, class, and sex, yes. It’s so
difficult to think them all together — like the many-body problem in
mechanics — because they’re all interacting with one another. My own
case is interesting (to move to the personal level), since it’s not just class,
gender, and race, but nationality and ethnicity also, and how they affect
the translation of these three across different national boundaries. In
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Jamaica, as you rightly say, I was class-privileged by comparison to you
in England: from the Jamaican middle class, my father a university pro-
fessor, and going to what was then an elite high school, Jamaica College.
I was also privileged by gender, obviously, and also to a certain extent
by color. When I give talks on American college campuses, one of the
things I always make a point of telling undergraduate audiences —
usually to the bewilderment of students with little sense of the contin-
gency and relativity of race — is that I’'m only black in the US. In
Jamaica, with a different set of racial/color rules, I count as “brown”
rather than “black,” since blackness isn’t determined by the “one-drop
rule” (any black ancestry makes you black) as it is here. So browns con-
stitute a recognized and relatively privileged social category of their
own, intermediate between white and black, who especially after
Jamaica’s independence in 1962 become prominent in social and polit-
ical spheres, though whites still have a lot of economic power.

And this has implications in terms of how you think about yourself,
and how you see race. In Jamaica, as a middle-class brown kid, I wasn’t
very racially conscious, and would have thought of black Americans as
puzzlingly obsessed with race.

CP Becoming better acquainted with some of the literature both past
and in the present on “the race question™ has reinforced for me just how
bizarre and arbitrary the racial classifications are — and just as the
“woman question” should more accurately be termed “the man ques-
tion,” so this is, in the countries I have been writing about, “the white
question.” It is a deeply puzzling question exactly why skin color is so
fervently held to signify various attributes, to be a mark of worthand a
reason for hatred and homicide. Why should “one drop” outweigh all
the other drops? Why is not the whole edifice seen to be ridiculous when,
for example, in apartheid South Africa the Japanese were declared hon-
orary whites? That, of course, is a rhetorical question; if I have learnt
one thing from my interest in the history of feminism it is that rational
argument does not go very far.

CM On one level, racial classifications certainly are “bizarre and arbi-
trary,” as you say. (One manifestation of this was that there was schol-
arly variation even on an issue as presumably basic as the number of
races.) On another level, of course, left theorists in sociology would
claim it’s not arbitrary at all, but that the logic is sociopolitical, exter-
nal, rather than intrinsic to the subject matter. Race is constructed
according to particular political projects, and the lines of demarcation
are drawn accordingly. So the one-drop rule, for example — which only
applies to blacks, not other “races” (by its nature, it can’t be generalized,
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for consistency reasons) — arose out of the need in the US to make sure
that children of whites and blacks (and subsequent mixtures down the
line) had the status of the “lower” race. Given the amount of white
male/black female “miscegenation” that was taking place (outright rape
and other kinds of coerced sexual relationships), it was important not
to permit the growth of a class of “mixed” people with the same status
as whites. So it’s “rational” in the sense of being tied to the interests of
privileged groups, and the reproduction of that privilege ~ instrumen-
tal political rationality if not scientific rationality.

CP Of course, as you say, if the classifications are viewed from the
perspective of those in power (who are determined to hang on to their
power) then, say, for Japanese to be honorary whites can seem quite
“rational.” As I note in chapter 5, legislation was used in seventeenth-
century Virginia to override the common law practice of patrilineal
descent so that children of slave women inherited their mother’s lifetime
bondage and were “black” irrespective of their paternity. But all these
stratagems, and the amount of effort required to implement them, sit
very uneasily with the insistence that the subordinated naturally lack
the capacities to govern themselves, hence the irrationality of it all is
never very far from the surface. A good deal of denial and refusal to
look and see what is going on is involved in maintaining both racial clas-
sifications and the subordination of women. Today, there is still much
turning away but, after the successes of political movements over the
past few decades, it is harder than it once was.

CM  Yes, it is harder, but unfortunately still possible. So progressive
political theorists have to try to understand a complicated set of inter-
relations of domination. In the process you make generalizations which
have to be heavily qualified, and even then you often don’t get it right.
(Thereby vindicating postmodernists, or at least so they would claim.)
In the old days, it was straightforward — to be “radical” meant being
some variety of leftist, with Marxism as the most prestigious body of
radical theory. And gender and race — the “woman question,” the
“Negro question,” the “native question” — were an afterthought, if they
were thought of at all. Now of course Marxism is dead, so nobody talks
a_bout class at all, despite the fact that here in the US the gap between
rich and poor is now wider than it has been since the age of the Roaring
Twenties. Second-wave feminism, both inside and outside the academy,
was for a long time basically white feminism, with women of color being
marginalized, and in the black, brown, and red antiracist movements of
the 1960s and 1970s, gender usually took a back seat. So in a perverse
sense, the Marxist model was emulated by other radical movements,
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with class/gender/race respectively being everything, or almost every-
thing, and the others being sidelined. I know that that’s another mis-
leading generalization, of course, since socialist feminists were trying to
combine the theorization of capitalism and patriarchy. But given the
marginality of left theory in this country, they were always peripheral
to mainstream feminism.

CP Generalizations, even carefully qualified, have not been popular
for some time in feminist theory (in the case of men and women, for
example, you are accused of setting up “binaries” or believing that
men and women are “naturally” antagonistic and so on). But without
generalization structures of power tend to disappear into a sea of
differences with few criteria to hand to decide which are the more
important.

CM Yes, “difference” rules — with commonality banished! But as
someone who started out on the Marxist left, and retains many of those
ideological sympathies, I completely agree that we need to be able to
generalize and to develop abstractions, even if they’re only approxi-
mately true. The challenge is how to do this, given the complexity of
social reality.

CP In The Sexual Contract 1 spent a good deal of effort trying to
analyze the connections between the employment contract and the mar-
riage contract. Employment and marriage are two of the central insti-
tutions of modern societies, and are also central to sex and class — and
race. The “working class,” and especially the aristocracy of labor, was
the white male working class. The worker’s wife, and the interrelation-
ship between marriage and employment, were erased from the picture,
as was the fact that the labor market was segmented according to race
as well as sex. So there is a sense in which class was very much part of
my book, but critics have paid little attention to my critique of employ-
ment. [ am usually seen as writing about women — but to do that, or to
write about race, is also to write about class since women and nonwhites
are mostly found at the lower rungs of the occupational ladder, in casual
and part-time jobs and in the ranks of the poor. But that raises a very
important question: what does and can “class” mean in the first decade
of the twenty-first century?

CM Inthe US, nothing, since everybody is supposed to be middle-class,
and pointing out the huge and growing wealth differentials is declaring
class war (as against creating the differentials, which is class peace). At
the same time the percentage of the work force that’s unionized is down
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to 12 percent or so, the lowest in decades, with a crisis in the trade union
movement, and rollbacks in pensions, health care benefits, and so forth.
Certainly the material for left-wing analysis is there. But the problem is
mapping a positive alternative, in a world where the left has been so thor-
oughly defeated and seemingly discredited.

CP A knotty problem indeed, not least because the grand utopian
designs of the past do not have a good track record. However, we do
still need to have as clear a sense as possible of the direction in which
we want to move and some ideas about the institutional and other
changes required. As far as political philosophy is concerned, some of
the fashionable developments seem to me to be in tune with political
and economic developments rather than offering a way to an alterna-
tive. Contract theory is a good example. Commodification is proceed-
ing at an extraordinarily rapid rate; there is virtually nothing left now
that is outside the reach of private property, contract, and alienation.
This is one reason why I am much less happy than you with trying to
salvage contract theory.

CM  Yes, I know - this is something we need to talk about. In my work
I’'m operating with a significantly weaker and less loaded version of
contract theory, pretty minimalist in its assumptions. It’s certainly not
tied to property in the person, as the specific Lockean contract is.
Rather, it’s a conception developed for utilization in a philosophical
framework aimed at adjudicating matters of social justice, drawing nor-
matively on central liberal-democratic ideals and factually on the
simple insight that humans create the sociopolitical, and in the process
themselves. In this weak sense, is “contract” really something you would
object to? Surely not.

CP We have some important differences about contract theory.
Neither of us, as you put it so nicely in your book, is working with ideal
contract theory. But I am more critical than you of the whole enterprise.
At the very broad level that you raise now, it is not so much your
assumptions that I take issue with —~ my own work rests on the insight
that humans create their own social and political structures and insti-
tutions; they are not “natural” — but the notion of “contract” itself. The
question I am asking is why, say, social justice has to be discussed or
adjudicated using the metaphor of contract.

The most common response is to argue that just or equitable demo-
cratic outcomes are most likely, or only likely, if the process through
which they are arrived at is one of voluntary agreement, and “contract”
captures what is required for such a process. My objection to that line
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of argument is that there is more than one form of free agreement and
that these are not exhausted by contract. This is a point I made a long
time ago in The Problem of Political Obligation (originally published in
1979). Although you use a minimalist version of contract theory, “con-
tract” has to have some content. At a very general level that need not
involve property in the person but, even without that, there is other
baggage. On the one hand, in theories of original contracts — as
Rousseau was well aware — the point of the social contract is that in the
modern state individuals give up their right of self-government to
another or a few others. And, as you and I are arguing, the original con-
tract involves the sexual and racial contracts too.

On the other hand, if you start with a model of two individuals, the
model requires that both are self-interested and only act if there is
sufficient benefit to each of them taken separately. Now, you might reply
that there can be an agreement without going along either of those
paths. In that case, I go back to my question. Why introduce “contract”
at all? Why not start by trying to move to another model of free agree-
ment? It is very hard to get rid of the baggage, and most political theo-
rists do not attempt to. Why not find other terms for “free agreement
talk” that also convey the meaning of a voluntary mutual undertaking
and offer some hope at least of moving away from all the associations
and assumptions of “contract”? Contract has a valuable commercial
place, but my argument is that it should be kept in that place. To see the
whole of social and political life as no more than a series of contracts,
to see individuals as packages of alienable property and to insist that
“contract” is the metaphor for a free society is a very narrow view of
humans and what they create. In short, my objection is that freedom has
become identified with contract and I want to drive a wedge between
the two. Freedom has other forms. Can “contract” be washed clean of
the history of justification of subjection?

CM A standard distinction drawn in at least some philosophical dis-
cussions is that between “contractarianism” and “contractualism.”
(Stephen Darwall, for example, has edited a book with just that title:
Contractarianism!Contractualism (2003).) The former (paradigmati-
cally Hobbes, and theorists inspired by him such as David Gauthier) see
morality as conventionalist, as constrained and socially coordinated
self-interest, so that the “contract” does really capture the idea of
people bargaining with one another. But for the latter, morality is an
objective set of other-regarding rules, and the “contract” is really (in
Rawls’s phrase) a “device of representation” for getting at what those
rules are. So the contract is in fact quite dispensable, as various critics
of Rawls pointed out fairly early on. (Similarly, Kant's hypothetical
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contractualism turns the contract into an “idea of reason,” and as such
a way of representing what is the really important underlying principle
of ethics, viz. the categorical imperative.) You don’t need Rawls’s appa-
ratus to get, say, the principle of equal liberties, or the difference prin-
ciple — you can get them by arguing from basic considerations of how
we should treat other people.

So for philosophers, the picture you paint above (self-interested indi-
viduals looking out for their own benefit) would really only apply to
“contractarianism” (in this technical, term-of-art sense) not “contrac-
tualism.” And relatedly, these philosophers would claim that the nega-
tive features you associate with contract (a commercial model of a
“free” society as calculated self-seeking exchanges between individuals
of the liomo economicus species), while true of the Hobbesian-inspired
versions, are not true of the Kantian-inspired versions.

Of course, one can then legitimately ask (as you do) why even use the
language of “contract” at all, if this alternative conception is so remote
from the original sense of the term? And why bother to go through all
the elaborate stages of setting up the veil of ignorance; etc., if one
can get the outcome far more straightforwardly and directly? The
argument has been that it serves a useful heuristic purpose — it’s a way
of dramatizing the original social contract idea of humans choosing
the principles that would regulate a just society. So it’s a “contract” in
that attenuated sense, and so (arguably anyway) still linked with the
tradition.

I think a significant part of our disagreement on “contract” arises
from divergent disciplinary perspectives (political science vs philoso-
phy). As such, I'm not sure how much of our seeming disagreement is
substantive and how much is merely terminological and in large part
really just hinges on semantics — how we’re using the term “contract,”
and what background disciplinary assumptions underlie this use.

CP  The fact that your career has been in philosophy and mine in polit-
ical science no doubt has some bearing on how we approach contract
theory, but there is more to it than that. First, perhaps I should say that
I resisted becoming a philosopher (a path I was urged to follow) because
I realized that my interests did not lie in purely philosophical problems.
That said, I benefited enormously both from my undergraduate study of
philosophy in the heyday of “Oxford philosophy” and from working as
a graduate student with Brian Barry, one of the most eminent political
philosophers working in the analytical tradition. I have always been keen
on bringing together empirical evidence and theoretical argument, and
more recently have used historical and legal scholarship. The label “polit-
ical theorist” allows me to do that and to draw on analytical methods.
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CM Actually, though I did go into philosophy, and ended up as a
philosopher, I had misgivings from the start, in part precisely because
of concern about its remoteness from real-world issues. So I’ve always
read extensively outside of philosophy texts, and this is manifested not
just in my dissertation but in all three of my books, which are full of
empirical stuff: history, sociology, political science, etc. (For purists, of
course, this renders them suspect as philosophy.) But my belief has
always been that if philosophy is to live up to its pretensions to illumi-
nate the world, factually and normatively, it needs to know something
about the world — not, one would think, an inherently absurd thesis.

CP Wedo not disagree about that! Still, our differences are more than
terminological. 1 take issue with both “contractarianism” and “con-
tractualism.” In The Sexual Contract 1 used “contractarianism” to refer
to a specific tradition of argument, which, as you note, goes back to
Hobbes. In the United States it is usually called libertarianism, but I
rebranded it (as the saying now goes) in order to bring out the connec-
tion with contract theory and in order to explore the logic of the form
of argument which (I argued) was crucial for an understanding of what
was at stake in theories of original contracts and their successors.
Contract is seen as the practice which exemplifies freedom, but to appre-
ciate why and how that claim can be made it is necessary to grasp the
vital place of the idea of property in the person. That becomes clear
through an analysis of the logic of contractarianism.

The political fiction of property in the person is required in order to
present major institutions such as traditional marriage and employ-
ment as constituted by free relations. Pieces of property in the person
can (be said to) be freely contracted out without detriment to the person
who owns them. Thus a worker who voluntarily enters an employment
contract rents out not himself but his services or labor power, a piece of
the property he owns in his person. However, the problem is that
property in the person is a fiction. Property in the person cannot be con-
tracted out in the absence of the owner. If the worker’s services (prop-
erty) are to be “employed” in the manner required by the employer, the
worker has to go with them. The property is useful to the employer only
if the worker acts as the employer demands and, therefore, entry into
the contract means that the worker becomes a subordinate. The conse-
quence of voluntary entry into a contract is not freedom but superior-
ity and subordination.

The assumption is that no one enters a contract unless it is to their
benefit; they can always refuse a particular contract. Implicitly, another
assumption is also being made. This comes to the surface once the con-
sequences and not just the fact of entry into a contract about property
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in the person are considered. Or, to put this another way, it becomes
explicit when contracts about property in the person are put in the
context of the institutions which they help constitute and are not seen
as an endless series of acts between two parties. The individual is said
to be contracting out use of labor power or a service, but what is also
being assumed is that it is to the advantage of individuals to give up
another piece of the property in their person, namely the “property”
they have in their right of self-government or autonomy, a “property”
which is necessary for them to participate in the practice of contract.
The social contract depends on this assumption, as I argued in my
book on political obligation, and so do the institutions of (traditional)
marriage and employment.

Contractarians, or, at least, those who have the courage of their con-
victions, treat social life as nothing but contract all the way down, but
contractarianism is rarely taken to its logical conclusion. The conclu-
sion is that there are no limits on the property in the person that can be
contracted out (no one would do it if it were not to their advantage), so
that (uncoerced) slavery and “renting” of votes, for instance, become
legitimate. David Ellerman, an economist, is one of the few scholars to
have analyzed the logic of contractarianism and pointed this out. I drew
on one such essay, which he wrote under the nom de plume of Philmore,
in The Sexual Contract. (He revealed in 1995 that he was the author.)

CM 1 had noticed that in The Sexual Contract you made that con-
nection between Hobbesian contract theory and libertarianism, and I
had wondered about it at the time. “Libertarianism” is used in different
senses, of course, but in philosophy (I don’t know about political
science) the most important text would probably still be Robert
Nozick’s 1974 Anarchy, State, and Utopia. But the key theorist for
Nozick isn’t Hobbes, but Locke. It’s Locke who claims that we have
property rights, including the right of self-ownership, even in the state
of nature.

For Hobbes, as you know, the state of nature is amoral, and though
we have possessions, we don’t have property rights there. The only right
we have is the “right of nature,” basically an unconstrained liberty to do
whatever we deem necessary to survive. And this is quite different from
Locke, where the state of nature is moralized, and our freedoms are
limited by natural law, which requires respecting the rights of others.
Moreover, the Lockean polity is supposed to be constrained in its archi-
tecture by natural law also, in that human civil laws cannot contravene
natural law. The Lockean contract is not morally conventionalist in any
deep sense, then, since there is an objective standard for what consti-
tutes a good polity, including constitutional rights and freedoms, licit

- g



Contract and Social Change 19

boundaries of state action, etc. So Nozick’s libertarianism is neo-
Lockean, demanding that we respect the rights people objectively have,
including their property rights, which for him meant getting rid of the
welfare state.

To the extent that self-ownership is crucial to your argument, then, I
wonder if Hobbes can really be your presiding contract theorist spirit,
since for him property rights are not basic but determined arbitrarily by
the absolutist sovereign. (The Lockean sovereign, by contrast, has to
respect pre-existing property rights.) So if he decided it worked better,
he could decree socialist property rights tomorrow. So if self-ownership,
private property rights, and property in the person are foundational to
libertarianism, isn’t that Locke rather than Hobbes? And if it is, then
social life can’t be “contract all the way down,” since natural law pro-
vides a set of objective moral guidelines which cannot be transgressed.
(Locke says explicitly in the Second Treatise, for example, that you may
not sell yourself into slavery.) It seems to me, then, that you’re working
with a hybrid concept that’s drawing on two different and conflicting
strains of contract theory: property in the person as foundational,
which is Lockean, and morally unconstrained freedom to make all
kinds of property transactions, which is more Hobbesian. That’s why
I'm unsure that property in the person necessarily has all the pernicious
consequences you're attributing to it.

But in any case, as I said, I am working (on the moral side) in the con-
tractualist rather than the contractarian tradition, and so in the
Kantian rather than Hobbesian strain. Kant is no socialist (though
attempts have been made to argue for socialism from Kantian princi-
ples), but property in the person isn’t really crucial to his theory. Rather
personhood is, and our duty not to treat others as mere means.
Correspondingly, the variety of contract theory advocated by Rawls
and Thomas Scanlon is centered on what principles we should choose
to regulate society given this overriding commitment to respecting
others’ personhood. I don’t see why this kind of contract isn’t perfectly
defensible in principle as a set of moral guidelines, so I'm still trying to
get clear on why you object to it.

I guess part of the reason is the link you’re making between property
in the person as self-ownership and “property as people’s right of self-
government or autonomy.” So that would undercut the distinction
I'm trying to draw between Lockean and Kantian contract theory
(though I would still claim that insofar as objective moral principles are
presupposed in both versions, theyre both clearly distinct from
Hobbesian theory). I did read your book in grad school, but that was,
alas, a long time ago and I can no longer recall your argument. Refresh
my memory: is the claim a factual one, that because of the way the
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world is, autonomy (self-government) requires property in the person,
or is it a conceptual one?

CP I have developed my argument about autonomy much more
recently, so you would not have read it in grad school. I am arguing that
autonomy requires that the political fiction of property in the person is
relinquished (Pateman 2002). But to understand how relations of sub-
ordination can be presented as free relations the conception of the indi-
vidual as owner of property in the person is crucial. Individuals can
then be seen as renting out a piece of property (a service), not their
person. My claim is that we need to grasp the idea to understand the
present but it has to be discarded to create a more democratic future.

One problem that I have with Kantian/Rawlsian “contractualism” is
precisely that contract theory is now taken to be about morality and
moral principles. Political philosophy has been turned into moral phi-
losophy. But the examples I have just provided are not about morality
(which is not to say that moral considerations are irrelevant), they are
about social and political institutions and the political right of individ-
ual self-government. Moreover, theories of original contracts are not
about moral reasoning either. To be sure, they are conventionalist, but
they are about the creation and justification of specific forms of politi-
cal order; they are about the creation of the modern state and structures
of power, including sexual and racial power. To see Kant as an unqual-
ified universalist and champion of individual autonomy is to ignore his
writings about sexual and racial difference, part of his argument about
politics not morals. He endorsed not just the social contract but also the
sexual and racial contracts. Similarly, as Susan Okin demonstrated in
detail, Rawls presupposed men’s privileges within the family.

So I do not agree that “contract” is useful because it is a way of dra-
matizing that humans choose principles, just as they do in the classic
theories of an original contract. In the latter theories, the parties to the
original contract (are said to) choose — justifiably choose — the modern
state and institutions of subordination. Contract, in particular con-
tracts about property in the person, is the major mechanism through
which these unfree institutions are perpetuated and presented as free
institutions. Contemporary contract theory provides no help in either
of its guises if we wish to create a more democratic and a more free
society; we need an alternative political theory.

CM  Re the “political philosophy as moral philosophy” and “political
philosophy as the study of institutional power” distinction: of course,
as we both agree, actual “social contracts” have not remotely con-
formed to any moral ideal. Political theory in the classic tradition dealt
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both with factual and normative issues, but you’re right that main-
stream Anglo-American political philosophy (which equals political
philosophy simpliciter for mainstream Anglo-American types) now
focuses, at least since Rawls revived it, just on normative matters.
Particularly for the left tradition, though, the way things actually work
is crucial. The late Jean Hampton, whom I’ve cited repeatedly in my
work, was a feminist contract theorist who was critical of contempo-
rary political philosophy’s one-dimensionality. Hampton argued that
the classic contract had both descriptive and normative aspirations.
(“Descriptive” on a figural rather than literal level, of course.) I've
picked up on and developed this theme by actually formally separating
the descriptive and the normative aspects of the contract, as I discuss
in my chapters in this book.

Rawls’s contract is a normative contract, and one of a specific kind:
a contract for an ideally just state. Your sexual contract and my racial
contract are descriptive contracts of (manifestly) non-ideal states. So
we’re both using contract in a non-normative way to model oppressive
societies. But I want to retain the normative side of contract theory by
insisting that one can still then ask: in the light of these clearly unjust
contracts (of sex and race), what does justice now “contractually”
demand of us? So this is the normative contract rather than the descrip-
tive contract. But by contrast with Rawls, this wouldn’t be ideal moral
theory, but non-ideal moral theory. An ideally just state is unattainable
since that would be a state with no past history of injustice. So what
we’re trying to adjudicate is what corrective justice (by definition “non-
ideal”) now requires to eliminate or at least reduce past injustice. And
my claim, as in my reparations chapter (chapter 4), is that a modified
Rawlsianism can be adapted to that end.

I agree with you, of course, that Kant’s vaunted universalism is actu-
ally limited to the white male population (or an even smaller subgroup
thereof); indeed, I have published on this subject myself. (See my
“Kant's Untermenschen” (Mills 2005b).) So when I said “Kantian con-
tractualism,” I was taking for granted that we are dealing with a sani-
tized Kantianism, washed clean of the sexism and racism. (If you see
Kant as too deeply stained to grant him this titular status, then OK,
choose some other term — deontology, or personhood theory. But that’s
a terminological rather than substantive point, since obviously the prin-
ciple of respect for persons can be extended in a gender- and race-
neutral way, whatever we choose to call it.)

Similarly, you cite Okin’s justified critique in her book Justice, Gender,
and the Family (1989) of Rawls’s ignoring of gender privilege. But
nonetheless Okin still went on in that book to argue that a Rawlsian
apparatus can be used to go beyond Rawls himself; we can ask what
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gender justice in the family would require if one took into account the
real-life family and the disadvantaging of girls and women in it. So
Okin was in principle supportive of the “original position” conceptual
framework, while critical of Rawls’s own circumscribed use of it. And
this is the model I'm following to theorize the correction of racial injus-
tice. What would you choose behind the veil on prudential grounds
(worried that you might turn out to be, say, black) if you knew your
options were limited to non-ideal societies shaped by the legacy of white
supremacy, and regulated respectively by corrective public policy mea-
sures ranging from non-existent to very strong? So what I'm not clear
on is why you think Okin’s adaptation of Rawls, and my attempt to
emulate her on race, can’t give us useful moral insights about what
gender and racial justice demand to correct for the real-life sexual and
racial contracts.

CP Let me begin with your last point. Of course, I am not suggesting
anything so absurd as that you or Susan Okin have no insights to offer.
My question is how far those insights derive from the use of a (modi-
fied) Rawlsian approach. Justice, Gender, and the Family, for instance,
contains an internal critique of Rawls et al. and an analysis of tradi-
tional marriage that uses empirical data. It seems to me that Okin’s
argument can be made without thinking about what we would choose
if we had certain characteristics behind the veil of ignorance. I can see
that such a thought experiment is an interesting philosophical exercise.
But we are not behind the veil, we are right here, in circumstances that
we have somehow to deal with. Thus the pertinent question for me is
what policies might be feasible and have a reasonable chance of moving
things in a more democratic direction. And that also requires an analy-
sis of what is wrong at present, an analysis that we undertook in our two
books. I prefer a more direct approach rather than asking what princi-
ples we might choose if we were in a hypothetical original position.
Contractualism is not the only way of offering justifications for politi-
cal starting points and policies.

Incidentally, in my chapter responding to my critics I quote Jean
Hampton. She lets the cat out of the bag by admitting that in Rawlsian
moral reasoning the contract metaphor does no real work. Reference to
contract, she states, is not “in any sense foundational, or even neces-
sary” (Hampton 2001: 357). Moral reasoning, that is, can be conducted
without it — and, I would add, so can political analysis, criticism, and
recommendations.

If I have understood it properly, I also balk at the normative/descrip-
tive division. It seems to me reminiscent of old claims about the sepa-
ration of facts and values which I criticized in my (unpublished) D. Phil.
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thesis. You and I may both be writing about non-ideal contracts, but 1
would resist the notion that either The Sexual Contract or The Racial
Contract is non-normative. The latter embodies a number of values and
is politically normative; that is its point. And my criticisms of the sexual
contract in my book have a number of normative implications about a
more free and just society.

CM No, contract theory is not necessary to make a moral case for
gender and racial justice, political democratization, and so forth. I'm
not at all actually in disagreement with you on this score. Hampton’s
“letting the cat out of the bag,” as you put it, is actually a familiar con-
cession often made by contract theorists, at least the contemporary
ones. Among the earliest criticisms of Rawls was that there were non-
contractual routes to his moral conclusions, and he never denied this.
So the claim has never been the strong claim that contract theory is the
only way to go, but the weaker claim that it’s the best — or, weaker still,
one of the best — way(s) to go. And you're certainly correct that there
are far more direct ways to go — for example through appealing directly
to some schedule of rights, to ideals of self-realization, to human moral
equality, and so forth.

From my own perspective, however, the overwhelming rationale for
seeking to engage with contract theory is that it’s already there, and
hegemonic. In other words, it’s not as if political philosophers today are
starting from scratch, considering a range of alternatives, and then
asking, how should we theorize about justice? Rather this approach has
been established for decades as the most influential one. So if you're
working on a marginal topic (race), as I am, then translating racial
justice issues into a contract framework seems a natural route for main-
streaming topics not normally discussed in the literature. You're then
challenging white contract theorists: if the actual “contract” that has
established the present social order is so radically different from the san-
itized version presupposed in your discourse, then shouldn’t we be
talking about the implications of that fact for justice? That doesn’t
mean they’re going to listen, of course — certainly it’s not remotely been
the case that The Racial Contract has led to any rethinking of how con-
tract theory is done in these circles! — but in theory at least you're raising
a question which they should feel philosophically obligated to answer.
As you know, the article on contract theory by Ann Cudd in the
Stanford online encyclopedia of philosophy has us both listed there
under the subsection of “subversive contractarianism” (“contractari-
anism” in the all-inclusive sense). The difference between us, then, is
that I want to see subversive contract theory become mainstream con-
tract theory, whereas you’ve written off contract theory altogether.
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The fact/value descriptive/normative distinction can be formulated in
different ways, and on different dimensions, some obviously vulnerable
to criticisms, others less so. My usage of the contrast in this context, and
in my other chapters, was not supposed to involve any particularly deep
philosophical claim. It was just the obvious point (with which I think
you would agree) that Rawlsis employing the contract to map outa nor-
matively ideal society, which does not exist, while you and I are using
the contract to map out actual societies, which do exist. So in that
respect we are both using the contract “descriptively” in a way that
Rawls is not. At the same time, of course —and this was the point of our
respective books — we are making implicit and explicit normative judg-
ments about the sexism and racism of these societies. So in that sense (if
that was your point) our characterizations are both descriptive and nor-
mative, factual and evaluative. But neither of us offered a detailed
mapping of what gender or racial justice would require in the way of
social transformation. So that’s what I meant by saying we didn’t use
the contract normatively — we didn’t explore within a contract frame-
work what an ideally just gender and racial order would look like.

CP Let me take up your earlier points about Hobbes, Locke, and con-
tractarianism. My argument is that to understand the full logic of con-
tract theory it is necessary to go back to Hobbes. My discussion of
Hobbes drew on my analysis of his political theory in The Problem of
Political Obligation. That book is also about theories of an original con-
tract, but it is a criticism of the social contract in its standard interpre-
tation.

Hobbes’s state of nature is a mere collection of individuals with no
natural connections (initially, entities in perpetual motion which are
recomposed into individuals). Therefore, all relationships have to be
created by these individuals and are thus all conventional, including
family relations. Hobbes is a complete conventionalist. Contractarians
also see individuals abstractly, in isolation from each other, and so they
too must create all their own ties through contract (all the way down).
You remark that in Hobbes’s theory rights are not basic but depend on
the will of the sovereign, so I should look rather to Locke than to
Hobbes. But the logic is blurred in Locke; his state of nature is social,
he sees individuals as part of God’s workmanship and so on. Hobbes’s
radical individualism is crucial for understanding contractarianism.

In the state of nature Hobbes’s individuals have the right to all things,
and assess their position from a purely private (subjective) perspective.
It is a very stark — and anthropologically unrealistic — conception, but
is nonetheless a version of individual self-government. (Some severe
coordination problems arise with this view of social life and I discussed
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the problems about covenants and Hobbes in my earlier book. I do not
think that it is accidental that the most radical individualism is accom-
panied by Leviathan.) A contract, Hobbes tells us, is the mutual trans-
fer of rights, a transfer that both parties judge is to their advantage.
Thus I would argue that rights are also basic in Hobbes. In theories of
original contracts, save for that of Rousseau, what happens in the social
contract is that self-government is divided into two parts, private and
political, and individuals give up their right of political self-government
to representatives who decide for them. For Hobbes, political alienation
is absolute, although even Leviathan has no sway over the right of self-
preservation.

Of course, it is Locke, not Hobbes, who explicitly writes of property
in the person, and my discussions of property in the person and self-
ownership draw on Locke not Hobbes. And I should perhaps say explic-
itly that I introduced property in the person only in The Sexual
Contract; it is not part of my earlier argument about political obliga-
tion. Nevertheless, consider Hobbes’s individuals in the state of nature.
They stand in the world with no ties to others except those they volun-
tarily forge through contract (and Hobbes treats coerced contracts
as voluntary). Another way of looking at this portrayal is that such
individuals, necessarily, own themselves. They are self-governing or
autonomous in that sense. Hobbes’s individuals own their rights, which
can thus be seen as property along with their other attributes. Only the
individual can judge when to contract out, or refrain from contracting
out, some of that property owned in the person. In Hobbes’s state of
nature individuals decide that their political property (rights) should be
relinquished to Leviathan. In civil society they still retain their right to
make judgments about their private affairs. In principle, as you note,
Leviathan could sweep away the latter right but Hobbes does not go
that far.

As your reference to Nozick indicates, contractarians (i.e. libertari-
ans) do not envisage Leviathan but a minimal state. However, they have
a problem with institutions since they focus on contracts between indi-
viduals, abstractly conceived. Institutions fade away and this makes it
easy to gloss over the subordination consequent upon entering into
contracts about property in the person. I will not repeat my argument
about that but I hope that I have said enough to show why I'see Hobbes,
and contractarianism, as central if the logic is to be appreciated.

Most contemporary contract theorists are far from being contrac-
tarians; they are contractualists. In other words, the logic of contract is
dulled and sanitized in the Rawlsian approach so that, for example, the
institution of employment can be put aside and taken for granted in an
argument that claims that our social life is a voluntary cooperative
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scheme. If we only think about what we would choose behind the veil
we can see that this is an acceptable description. Locke is important in
this process of obfuscation, as is Kant. I do not think that Kant can be
scrubbed clean and, in any case, in his bloodless version of the original
contract the alienation of the right of political self-government (the
institution of the modern state) becomes a necessary proposition in the
creation of civilization. So I am back where I began; I do not agree we
need contractualism to make the kind of case that you and I want to
make for democratization.

CM  Your discussion of Hobbes and Locke really helps me to under-
stand more clearly how you're viewing contract theory. For you, I now
realize (I guess this was in your book), Hobbes is the paradigmatic
contract theorist, and the others are only contract theorists in a
Pickwickian sense, if that much. Contract theory for you is essentially
predicated on the starting-point of individuals with no social or moral
relations with one another, so that all their relationships are created,
thus conventional, with contract extending “all the way down.” Hence
your judgment that Locke’s alleged state of nature is really social, and
that the logic of contract is blurred in Locke and Kant. So the contrac-
tarianism/contractualism distinction for you is in a sense bogus, insofar
as both are wrongly being represented as falling under the genus of con-
tract theory. Really, contractualism is a disingenuous attempt to avoid
the unpalatable implications of contractarianism, which is actually
coextensive with contract theory once its foundational assumptions are
honestly faced. So that gives me a better sense of why you think the
contract really can’t be redeemed in any form.

I guess I'm not sure what response to make at this stage. You’re
offering what seems to me pretty clearly a revisionist view of the tradi-
tion (which doesn’t make it wrong, of course), insofar as “contract
theory” has traditionally been taken to include non-Hobbesian as well
as Hobbesian approaches, with the former not viewed as bad-faith pre-
tenders but legitimate alternatives. Histories of contract theory, such
as those by J. W. Gough (1978) and Michael Lessnoff (1986), detail
medieval antecedents whose assumptions about human interconnected-
ness are obviously antithetical to Hobbes’s. But of course you could
reply that by their very premodern character they can’t serve as instan-
tiations of contractarianism in the radically individualist sense that
defines this new way of thinking about the sociopolitical. But even if you
take individuals in the state of nature as your starting-point, why should
the assumption that they have no moral relations with one another be
assumed to demarcate the legitimate conceptual boundaries of the tra-
dition? For moral objectivism, moral obligations to the entities in the
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moral universe (however defined) exist whether or not (focusing, say, just
on humans) we have social relations with them. So even in the state of
nature, before social or political relations have been established, there are
moral constraints on what we may do.

Now one can simply stipulate, of course, that contract theory is to be
understood as presupposing moral anti-objectivism, thus leaving
Hobbes in triumphant sole possession of the field. But is this really a
conceptual insight into the inner logic of contract theory, or is it just a
semantic proclamation about how one intends to use terms? Why can’t
an opponent legitimately reply: “Individuals in the state of nature with
no social relations with one another can be conceived of as having no
moral ties (under the belief that morality is conventional) or as having
moral ties (under the belief that morality is objective). In both cases, we
can then ask: how and by what principles would they construct the
sociopolitical order? The first variant generates Hobbesian social con-
tract theory, the second variant generates non-Hobbesian social con-
tract theory (Lockean-Kantian). But both are nonetheless examples of
contract theory.” I wonder, then, if the conceptual bottom line for you
is not simply that contract theory presupposes moral conventionalism
(i.e. morality as created by the contract), from which everything else
follows. But if one rejects this assumption, or interpretation, then you
get a different picture of what contract theory can include.

And I think this point is also pertinent for how we are respectively
conceiving of rights. I was thinking of rights in the standard sense of
norms which generate corresponding duties. So if A has a right to X,
then B has a duty to respect A’s right to X. Rights in this sense can be
reciprocally coordinated with one another in a consistent normative
system. Hobbes’s “right of nature,” by contrast, isn’t a right in this
sense, but an unconstrained liberty, since by its very character other
Hobbesian individuals in the state of nature have no obligations to
respect it. It’s not possible to develop an internally consistent normative
system of such rights, since everyone has the right to do whatever he
judges necessary to survive, with no reciprocal duties on the part of
others. So when I said rights were not basic for Hobbes, it’s because I
was thinking of rights thus conceived, which are the most important
kind for normative political theory. To cite the standard philosophical
judgment, equality for Hobbes is really equality of “threat advantage”
(we can all threaten one another equally), not equality of moral status.
So the foundation is really power, not normative entitlement (and thus
rights in the standard sense).

Correspondingly, I don’t see Hobbesian individuals in the state of
nature as “owning themselves” if this is taken to mean (as I think it
would be) having property rights over themselves. Property rights by
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definition (I don’t think I'm begging the question here) are rights which
others have duties to respect. But in the Hobbesian state of nature, as
you point out yourself, everybody has the right to everything. So just as
people have possessions rather than property (external or non-external
goods to which they’re morally entitled, and which others must respect),
they possess rather than own themselves. Again, it’s a question of
power, not right. I have this dead deer in my hut that I've killed, in the
process mixing my labor with it. But I have no Lockean right to it, and
if you’re stronger than I am and you take it, you'’re within your rights to
do so —it’s not “stealing.” Similarly, if you decide that it’s worth your
while to enslave me and force me to work for you, I cannot complain
that you're violating my right of self-ownership in doing so, since your
right to everything makes your actions legitimate. Just as my right to
everything makes it legitimate for me to throw off my chains one night
and kill or try to enslave you in turn. So as I said: this kind of “right”
can’t be incorporated into a consistent normative system. It’s not until
the transfer of this peculiar “right” by the contract, and the accompa-
nying constraints of obligation are thereby produced, that rights in the
familiar normative sense appear. (And even then, as numerous com-
mentators over the years have pointed out, the question remains of
whether Hobbes can really claim we’re now obliged to keep the agree-
ment under circumstances where we can get away with breaking it.)

CP  Icertainly did not intend to suggest either that Hobbes is the “par-
adigmatic contract theorist” or that contractarianism is “coextensive
with contract theory.” I do not subscribe to either argument. I have
always seen Locke, Kant, Rousseau, etc. as part of the contract tradi-
tion, and still do — they are all theorists of an original contract,
although Rousseau criticizes the version now taken as standard — and I
have analyzed their political theories in that light. My argument in The
Sexual Contract, as | stated earlier, is that if we want to understand why
it is possible to see a central institution, such as employment, as free
rather than based in subordination (why wage labor is put on the other
side of a divide from unfree labor), then an appreciation of the logic of
cgn;ract found in Hobbes, and running through contractarianism, is
vital.

_If_ you asked me which theorist is the “paradi gmatic” theorist of an
original contract my reply would be that it is Locke. This is because his
state of nature is explicitly social and constrained by the laws of nature,
and he makes a series of theoretical moves that cast relations that we
now take for granted in (what appears as) an eminently reasonable
form. For example, I teased out what he does with the separation
between “paternal” and “political” (private and public) power and how
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that glosses over the subordination of wives. Contemporary contract
theorists have ignored the latter because they see only the results of
Locke’s strategy, such as the division between private and public. The
results fit in so well with existing intuitions, so they fail to scrutinize
what he actually does and the effects of his maneuvers. As I wrote in my
book “the classics are thus read in the light of the construction of
modern civil society in the texts themselves” (Pateman 1988: 221).

The problem with which the classic theorists had to grapple, that the
premise of individual freedom and equality threw all authority relations
into question, and the theoretical paths they took to avoid the full impli-
cations of their own premise, are rarely discussed. Contemporary theo-
rists (implicitly) draw back at similar points to their predecessors and
so there is little sign that they want to confront the full significance of
putting individual freedom and equality, or social life as a voluntary
scheme, at the center of their arguments. As you put it, arguments such
as ours raise questions they should feel “philosophically obligated
to answer.” But they do not. If they did, then questions about struc-
tural change would have been addressed long ago rather than attention
being focused on the contours of moral reasoning and hypothetical
agreements.

Incidentally, this is another reason why I disagree with you about
non-ideal contract theory. The crucial question is how hegemony can be
dislodged. As I commented at the beginning of our dialogue, spending
some time thinking about the history of feminist political thought has
brought me to the conclusion that even the most logical and compelling
theoretical arguments will be shoved under the carpet if they are too
inconvenient. From at least 1700, feminist thinkers have exposed the
contradictions and evasions in theorists such as Locke. But who lis-
tened? Who changed their arguments because of it? The sharpest critic
of Locke on natural freedom, Mary Astell (an absolutist), was com-
pletely lost from view and has only been discussed in very recent years.
Of the famous philosophers, i.e. those routinely taught in universities,
John Stuart Mill listened but his feminist arguments were regarded as
an embarrassment until relatively recently; and how often are they now
treated as an integral part of his work in standard commentaries? Quite
apart from the fact that most people do not want to change a theoreti-
cal framework which they have claimed for their own, the hegemony is
not just philosophical. The theoretical arguments have helped form
institutions and power structures and it is hard to dislodge power by
argument alone, which does not mean that we should not keep trying
by a range of theoretical means — even reworked contract theory!

But to get back to Hobbes, let me reiterate that I am not suggesting
that contract theory is really contractarianism. Contractarianism is but
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one form, albeit an especially revealing one, of contract theory.
Therefore, I certainly do not want to argue that all contract theory has
to begin by assuming that individuals are isolated atoms with no rela-
tions between them — that is anthropological and sociological nonsense
and my book on political obligation was, in part, an extended argument
against that view. However, it is necessary, I would insist, to look at the
implications of such abstract individualism to appreciate the logic of a
conception of society as nothing but contract, all the way down.
Hobbes lays bare aspects of contract theory that are usually covered
over. That is one reason that he is so important. The other is that he
begins from the assumption that the sexes are equal in the state of
nature; indeed, as mothers women are lords.

As far as Hobbes’s state of nature is concerned, my interpretation of
the laws of nature (morality), which are part of his picture, is that he
cannot do without them. By this I mean that certain social and moral
qualities that are imaginatively abstracted away from the “individual”
nonetheless have to be presupposed or the transition to civil society is
not possible. In order to conclude the original pact, individuals have to
understand what “contracting” means or there could be no contract;
that is, they have to understand Hobbes’s third law of nature. Similarly,
they have to understand “peace” and what the laws of nature mean or
no morality or society would be possible at all.

Now, Hobbes says that in the state of nature the laws apply only in
foro interno; this is necessarily the case given his portrayal of individu-
als and individual judgment. The laws cannot be acted upon with safety
in the state of nature but nonetheless individuals understand them. The
laws provide for mutual aid and forbearance, the fundamental concep-
tual requirement if “social” life is to exist. If there is no implicit under-
standing of the meaning of the laws (of what mutual aid and forbearance
entails) then (civil) society is impossible. Another way of making this
point is that a contract between two individuals is not possible without
the practice of contract, albeit that the practice is only implicit in
Hobbes’s natural condition. Yet another formulation is that the noncon-
tractual bases of contract are always taken for granted. So, in that sense,
my reading of Hobbes is that morality and society both are and are not
created by the original contract.

In my book on political obligation I drew a distinction between
“ought” and “obligation” and argued that the laws of nature set out
what we ought to do. In Hobbes’s state of nature it would be virtually
impossible for individuals to assume an obligation because it would
always be to their disadvantage to “act second” (strictly, for Hobbes, a
“pontract,” unlike a covenant, is a simultaneous exchange and so is pos-
sible). I would respond to the objection that you raise at the end of your
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previous remarks as follows: in civil society, as the laws of nature
dictate, an obligation, if entered into, should be kept. The civil law can
help enforce (some) obligations. The problem arises if individuals are
seen in the manner of contractarianism and all relations are presumed
to be constituted by contract. The end of each agreement will then
always be as important as the beginning because something better may
offer itself. In addition, the temptation will always be to break a con-
tract if it appears advantageous and is likely to go unpunished. Thus,
as theorists such as Hegel and Durkheim have taught us (a lesson
ignored by neoliberals), a society modelled after the image of contract
undercuts the conditions for its own existence and Leviathan thus
always waits in the wings.

At a general level, I do not think we disagree very much about rights.
I took your point about Hobbes and rights too literally, but the points
I have just made can be extended to rights in Hobbes’s state of nature.
As you state, the right to all things is not a reciprocal right, but rights
in the latter sense are embodied in his lJaws of nature. You are correct
that, strictly, property cannot exist in Hobbes’s natural condition (as he
is well aware) so I have no quarrel at all with the formulation that in the
state of nature individuals possess themselves. Indeed, that brings us
back to C. B. Macpherson’s famous characterization, the “possessive
individual.” Macpherson is not very fashionable today, but I learnt a
great deal from his interpretation of Hobbes and Locke.

CM Like Macpherson, we both have obvious sympathies with the left
(or, as the joke has it, what’s left of the left). So if you think of yourself
as a political progressive today, what do you do? Well, one reaction is to
aim at more realizable goals, given the prevailing climate. Though I
don’t use the phrase in The Racial Contract, I've been arguing in more
recent work for a “non-white-supremacist capitalism.” In other words,
if capitalism limits our horizons, then at least let’s have a capitalism that
lives up to its “society open to talents” advertising. Obviously I'm
making several assumptions here. One is that white supremacy can be
conceptually and (more importantly) causally separated from capital-
ism. Another is that non-white-supremacist capitalism would be
morally preferable to, more just than, white-supremacist capitalism. On
the first, it’s often pointed out to me by people on the left in campus or
conference audiences where I'm speaking — or often claimed, I should
say — that capitalism caused racism and white supremacy in the first
place. And my response is that even if that’s historically true (and I'm
certainly sympathetic to the claim), it doesn’t follow that in the present
period sufficiently powerful material forces can’t be marshalled to strug-
gle for a nonracial capitalist order now. On the second, it’s sometimes
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been argued to me that there’d be no difference. And I think that’s just
false — I think that racist capitalism has peculiar features, peculiar
oppressions, of its own, and that eliminating them would represent real
moral progress. Note that these objectors’ position implies that the
black civil rights struggles of the 1950s and 1960s would not have been
worth supporting by the white left, since for the most part they weren't
anticapitalist in character but antisegregation, anti-Jim Crow, anti-
white-supremacy. They were struggles for equal inclusion in the polity
and the capitalist economy.

So you’ll recognize the position —it’s basically the racial equivalent of
the liberal feminist argument. That would be my first response to you,
that while I agree completely that commodification has spread every-
where, to areas Marx would never have dreamed possible, isn’t it still
better in a market, property-dominated society to have property not dis-
tributed in such a racially inequitable way?

CP I agree that it is better to have a racially equitable distribution of
property, just as it would be better for women to have an equitable share
of global property, wealth, and income. But why must we let (a certain
form of) capitalism limit our horizons? In practice, a neoliberal form of
capitalism has gained great power but I do not see why we should merely
accept that power when we are doing political theory and thinking
about “the good society.” This is why I have been challenging the wide-
spread assumption that the institution of employment, which, like
David Ellerman, I have come to see as the lynchpin of capitalism, is a
necessary part of democracy. Even in practice, prevailing economic
doctrines are being challenged, especially in Latin America, and also by
many grass-roots movements around the world. I agree that we should
argue for a racially — and sexually - equitable property distribution but
I disagree that this precludes keeping much broader goals in mind at the
same time. There are different ways of working toward a change in the
distribution of resources and some ways of going about it may be con-
ducive to more than one political aim, as I have argued elsewhere, for
example about a basic income for all citizens.

CM  You're right, of course, that one can be an activist, or a theorist
(what “activism” comes to for most academics), on more than one front.
In a classic left framework, that would have been negotiating the rela-
tionship between reform and revolution. So struggling for reforms
within the system wouldn’t necessarily rule out struggling against the
system itself. But I guess for me the global defeat of the socialist project
(in the Marxist sense) has been so overwhelming that I'm just pretty
dubious about the current possibilities for antisystemic change of that
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kind. What’s been happening in Latin America has indeed been inspir-
ing, and I'm all for it. But that’s social democracy, left-liberalism, not
socialism in the classic sense of working-class ownership of the means
of production. If that’s what you mean by “socialism,” then fine, I'm
happy to support such redistributivist programs, and to endorse basic-
income arguments. We certainly have a lot of models for that, for
example in Western European social democracy. What we don’t have
are models for an economically functioning and politically attractive
postcapitalist socioeconomic order.

As you know, there are many people formerly on the orthodox left
who concluded that the collapse of state socialism did indeed vindicate
the original criticisms of the Austrian school, i.e. that market mecha-
nisms are crucial for informational reasons. Hence the work in recent
years on trying to work out viable models of market socialism. But
apart from the intrinsic problems of modeling such an alternative, there
are also the extrinsic problems of trying to win over a population thor-
oughly socialized (at least in this country) to associate anything even
slightly left with totalitarianism, the antichrist, etc. After all, “liberal”
was successfully transformed by the right into a term of invective
decades ago. So if people run scared of liberalism — milquetoast,
boring, (once) respectable liberalism — how are you going to convince
them to be socialists?

CP If only I had an answer to your last question — although I'm
doubtful that it is very fruitful to spend time arguing about the meaning
of “socialism” and “liberalism” at this point. Concrete proposals and
alternative theoretical directions are needed; the labels are less import-
ant. Prospects might look bleak but there is an enormous amount of
questioning of and opposition to the neoliberal agenda, and more
information is available about inequalities, injustices, and exploitation
than ever before. One of the difficulties is that old-established parties
and institutions in the rich countries are in decline and so the opposi-
tion remains diffuse. And since the “war on terror,” time has to be
devoted to defending some very basic requirements of democracy. Civil
liberties are under threat — who would have thought that we would be
in a position where the case has to be made against the use of torture,
detention without due process and trial, and secret jails? — anti-Arab
racism has been given a veneer of respectability, and accountability is
in tatters. Mercenaries (aka private contractors), subject neither to mil-
itary nor Iragi law, are part of the occupation of Iraq, and they
appeared on the streets of New Orleans after Hurricane Katrina.

My view is that if an alternative is to be developed some new ideas,
and some old ideas brushed up and renewed, are called for about some
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very central matters, one reason that I am interested in basic income.
For example, never has so much been heard about elections and democ-
racy. But, given all the obvious problems with elections in the richest as
well as poor countries, why not introduce experiments with decision-
making bodies chosen by lot (proper random sample) instead of elec- .
tion? Again, political theorists have paid scant attention to the question
of corporations, which are legal “persons” in the United States (another
problem that needs tackling), and new thinking about ways to break
down and democratize the rapidly expanding, vast reach of corporate
power, including the corporatized media, is urgently needed. So much
of vital importance is rarely touched on in democratic theory and, more
generally in these dangerous times, political theory needs to be brought
down to earth, away from the Higher Theory and focused on our
present circumstances.

In The Racial Contract you wrote that we need to know “what went
wrong in the past, is going wrong now, and is likely to continue to go
wrong in the future if we do not guard against it” (p. 92). To raise the
question of what went wrong in the past is not something that is always
welcomed. Without much more knowledge of the history of the sexual
and racial contracts than is commonly provided it is all the harder to
map out potentially democratic paths for the future. We made a start on
this in our two books, and two of my contributions to this volume try
to take this further. All we can hope is that our new chapters make a
contribution to the task of constructing an alternative.

CM Well, whatever else we may disagree on, we can certainly agree on
that.
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I like a plantation in a pure soil; that is, where people are not displaced
to the end to plant in others. For else it is rather an extirpation than a
plantation.

Francis Bacon, On Plantations, 1625

The Procreation, or Children of a Common-wealth, are those we call
Plantations, or Colonies; which are numbers of men sent out. . . toinhabit
a Forraign Country, either formerly voyd of Inhabitants, or made voyd
then, by warre.

Thomas Hobbes, Leviathan, 1651

In June 1992, the High Court of Australia ruled in the case of Mabo v.
the State of Queensland that the country was not terra nullius when the
first settlers arrived from England in 1788.! The political importance of
the doctrine of rerra nullius is that it provided an answer to one of the
most fundamental questions of modernity. Why was it legitimate for
Europeans to sail across oceans and “plant” settlers in (i.e. colonize)
faraway territories? Why was it justified to turn these lands into New
England, Nova Scotia, and New South Wales, and then into the modern
states of the United States, Canada, and Australia (the three countries

The origin of this chapter goes back to the late 1970s when I became interested in citi-
zenship and Aboriginal peoples in Australia, which led me to terra nullius. My interest
was also stimulated by the publication of Henry Reynolds's The Other Side of the
Frontier in 1982. 1 began to collect material about terra nullius all those years ago, but
have not been in a position to write about it until now.

1 175 CLR 1, 1992. The case began in 1982 when five members of the Meriam people
argued that their rights to their land in the Murray Islands (in the Torres Strait) were
not extinguished on the annexation of the islands by Queensland in 1879. Three of the
plaintiffs, including Eddie Mabo, died before the verdict of the High Court, and Mabo’s
own claim was denied. In Mabe (pp. 25-6), Justice Brennan stated that the propositions
on which the defendant relied were not specific to the Murray Islands but were
“advanced as general propositions of law applicable to all settled colonies,” and thus to
the whole continent of Australia. (Page references to legal cases are in the text.)
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with which I am concerned here)? In the political theory and the law of
nations of the seventeenth and eighteenth centuries it was argued that
if land is terra nullius then it may rightfully be occupied.

The general principle underlying this argument, that if something is
“empty” it is unowned and so open to claims of ownership, goes back
to ancient times. Roman law included the concept of res nullius, an
empty thing, or a thing that belongs to no one. An empty thing is
common to all until it is put to use, and the person who puts the thing
to use becomes its owner (Pagden 1995: 76-7). Terra nullius is a very
capacious concept. To call a tract of land terra nullius has a range of
meanings: the territory is empty, vacant, deserted, uninhabited, vacuum
domicilium; it belongs to no one, is terrritoire sans maitre; it is waste,
uncultivated, virgin, desert, wilderness.

Blackstone writes of “sending colonies to find out new habitations,”
and states that “so long as it was confined to the stocking and cultiva-
tion of desert, uninhabited countries, it kept strictly within the limits of
the law of nature” (1899: bk 11, ch. 1, 7; also Intro. §4, 95). The problem
was that lands without any inhabitants were very few indeed. The ques-
tion of the justification for such stocking and cultivation in inhabited
territories thus looms very large, or it did in the early modern period.
Until very recently contemporary political theorists largely managed to
ignore it, in part because discussions of the legitimacy of the modern
state (always taken for granted) have said nothing about the land on
which the state is created.

Defenders of colonization in North America, including political the-
orists, frequently invoked two senses of terra nullius: first, they claimed
that the lands were uncultivated wilderness, and thus were open to
appropriation by virtue of what I shall call the right of husbandry;?
second, they argued that the inhabitants had no recognizable form of
sovereign government. In short, North America was a state of nature
(see section II). Settlers in Australia also used these arguments but
Australia is of special interest because, in the eyes of the law, the conti-
nent was terra nullius in the sense of unoccupied or uninhabited in

2 Virgin territories had to be tamed and subject to careful husbanding. As John Donne
wrote in “To His Mistress Going to Bed” in 1669:

License my roving hands, and let them go

Before, behind, between, above, below.

O my America! My new-found-land,

My kingdom, safeliest when with one man manned,
My mine of precious stones, my empery,

How blest am [ in this discovering thee!

To enter in these bonds is to be free;

Then where my hand is set, my seal shall be,
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1788.3 The Mabo judgment was necessary because in Australia rerra
nullius was part of the law of the land.

The legitimacy of the states created in North America and Australia
is ultimately based on the claim that, in one or another sense of
the term, they were created in a terra nullius. Therefore, the potential
ramifications of Mabo are, to say the least, extremely far-reaching.
However, legal judgments in North America and Australia have focused
on the Native (Indigenous, Aboriginal) peoples’ prior occupancy and
right to title to land. They have carefully cordoned off sovereignty and
legitimacy from consideration. The British Empire “saw itself as
founded upon law” (McHugh 2004: 34). My conclusion is that ulti-
mately, given leading legal judgments in all three countries, the question
of legitimacy is impossible to avoid.

During the 1990s, political theorists began to look at justifications
offered for European colonial expansion in early modern texts (see,
e.g., Arneil 1996; Pagden 1995; Tuck 1999; Tully 1993b, 1994, 1995).
Locke’s arguments, in particular, have been scrutinized, and a Locke
has emerged who is pivotal in the justification of English colonial
expansion to North America. I shall have something to say about
Locke, and also about Grotius who is the key figure in the development
of international law (the law of nations). I have learnt a great deal from
this valuable new scholarship, but from my perspective it has two
limitations.

First, the focus is on the Americas and the right of husbandry; little
1s said about empty lands as uninhabited territory. To fully grasp the
political significance of terra nullius it is necessary to look at the south-
ern as well as northern New World. Australia was set apart from the rest
of the British Empire in its colonial practice. Dispossession, extermi-
nation, and cruel and brutal treatment do not distinguish Australian
history from that of North America,* or from other European colonies;

3 Controversy surrounding Mabe and policies concerning Aboriginal peoples has
extended to “ferra nullius.” For example, it has been argued that “it was not the legal
doctrine behind the 18th-century occupation of Australia,” that it “is not part of the
common law” and was first introduced in Australia in a case in 1977 that referred to a
judgment of the International Court of Justice (Connor 2003: 76, 77). Terra nullius was
explicitly discussed in the ICJ report on the Western Sahara (see note 8 below) but does
the apparent absence of the term itself from common law cases mean that it is irrele-
vant? Without it, it is hard to see how we are to refer to the legal argument and politi-
cal theory which [ discuss below about planting and land lacking cultivation, laws,
property, or properly political institutions. Whether or not the term was explicitly used,
the set of political elements to which it refers was much discussed; see section I'V. (My
thanks to my friend Louise Taylor for drawing Connor’s argument to my attention.)

4 In North America, the colonization of Canada was less bloody than in the United
States; “the peculiar Canadian combination of economic integration, government
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rather, Australia stands out in the lack of any recognition of Aboriginal
peoples’ lands or their forms of society and government. For the most
part, colonial governments in the British Empire left local laws and
customs relatively undisturbed, a policy exemplified by family law in
Muslim and Hindu communities in the Indian subcontinent. In stark
contrast, Aboriginal peoples were disregarded from the moment the
settlers landed in Australia and proclaimed British sovereignty. For
example, no treaties were ever entered into with them. Hundreds of
treaties were concluded in North America, and the rest of the British
Empire offers numerous examples, including the Treaty of Waitangi
(1840) between Maori and Pakeha in New Zealand which forms the
basis of the constitution.’

The second limitation of the new scholarship is that stories of an orig-
inal contract are a major feature of the early modern texts, but terra
nullius has not yet been placed within that context. This is my aim here.
I shall begin to analyze the logic of the original contract in the form of
the settler contract. In The Racial Contract, Charles Mills discusses an
expropriation contract appropriate to “the white settler state,” where “the
establishment of society thus implies the denial that a society already
existed” (1997: 24, 13; see also 49-50). The settler contract is a specific
form of the expropriation contract and refers to the dispossession of, and
rule over, Native inhabitants by British settlers in the two New Worlds.
Colonialism in general subordinates, exploits, kills, rapes, and makes
maximum use of the colonized and their resources and lands. When
colonists are planted in a terra nullius, an empty state of nature, the aim
is not merely to dominate, govern, and use but to create a civil society.
Therefore, the settlers have to make an original — settler — contract.$

intervention, and treaty promises kept conflict to a minimum . . . . [T]he settler popu-
lation found many means, typically short of armed conflict, of pushing the indigenous
peoples to the margins of the emerging societies” (Coates: 1999: 143-4),

* The societies and cultures of the Maori and Aboriginal peoples and the histories of
the two countries are very different. After the Treaty, a Native Rights Act and a Native
Lands Act were passed in 1865, which recognized Maori rights in land and brought
native title under the purview of the law of real property. A series of Maori Wars was
fought between the government and the Maori peoples between 1856 and 1870. I should
also note that the small population of settlers in Australia, the limited reach of the gov-
ernment, and the remoteness of many Aboriginal communities left some Aboriginal
peoples to continue in traditional ways until well into the twentieth century.

¢ Strictly, it includes all three dimensions of the original contract, the social, sexual, and
racial, but for analytical clarity 1 am leaving the sexual contract to one side in this chapter,
I 'am also excluding a part of the racial contract, the slave contract, from discussion of
North America (see chapter 5). The doctrine of manifest destiny, the invasion of Mexico
in 1845, and the incorporation of Hawaii are also outside my scope here.
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Colonial planting was more than cultivation and development of
land. The seeds of new societies, governments, and states, i.e. new sover-
eignties, were planted in both New Worlds. States of nature — the wilder-
ness and the wild woods of Locke’s Second Treatise — were replaced by
civil societies. The new colonies, and the texts of early modern political
and legal theory, were part and parcel of the development of the inter-
national system of sovereign states, conventionally seen as beginning
from the Peace of Westphalia in 1648. In the New Worlds, far away from
the metropolis, terra nullius was at the heart of the creation of a new
form of political organization. A modern state can have no competing
sovereignties within its borders. Native peoples were not organized into
states and were deemed insufficiently civilized to create one of their own,
and so were forcibly incorporated into new state jurisdictions.’

The settler contract takes two forms. The first adheres to what I shall
call the strict logic of the original contract; the second embodies a rem-
pered logic. The two forms are illustrated respectively by Australia
before the Mabo judgment and by North America.

Under the strict logic, the state of nature disappears as soon as the
contract is concluded and is replaced by civil society. It is thus irrelevant
whether or not a social order and a system of law were in existence in
the state of nature (when the colonists first planted themselves). A new
start has to be made, founded on the principles requisite to civil society,
so no cognizance need be taken of what went before; the point of the
enterprise is to leave it behind and create a civil society. But this means
that the history and institutions of the state of nature (whether the con-
jectural histories to be found in the texts of political and legal theorists
or the “natural” condition of the New Worlds) are obliterated. Once the
(original) settler contract is concluded, the state of nature becomes a
mere heuristic device; it acts as a threat and a warning of the disorder
and nastiness that follow if the laws of the new state are not obeyed.

Under the tempered logic, aspects of the state of nature — pre-
existing social orders — can be recognized. However, they can be

7 Or, as Hobbes notes (quoted in my epigraph), a territory can be emptied. Between
1967 and 1973 the British government removed the inhabitants from the Chagos
Islands, and the “vacant” island of Diego Garcia was handed to the Americans to turn
into a military base. In 2000, the High Court ruled that the islanders had the right to
return, but in June 2004 the Foreign Office used Orders in Council to overturn the judg-
ment, referring to the increased military needs of the USA. The base was used in both
wars against Iraq, and reportedly houses prisoners of the “war on terror.” In May 2006
the High Court again found in favor of the islanders, declaring the Orders in Council
null and void, but the British government appealed the verdict and the United States
opposed the islanders’ return. A year later the government lost the appeal. The islanders
can return — but not to Diego Garcia.
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acknowledged only as, or must be recast into, forms appropriate to a
civil society, a modern state in the making with its own jurisdiction and
boundaries. But the very fact that Native peoples and their govern-
ments are recognized means that the question of the legitimacy of the
settlers’ creation of a civil society always remains in the background. It
cannot be buried so thoroughly as under the strict logic of the settler
contract.

Let me stress again that I am discussing only the two New Worlds.
Appeals to terra nullius are not confined to English common law juris-
dictions. A forerunner to the AMabo decision was handed down in 1975,
when the International Court of Justice issued an Advisory Opinion on
the Western Sahara. The Court’s discussion of terra nullius is brief
(§§79-83), but the judgment was that the territories of Rio de Oro and
Sakiet El Hamra were not terra nullius when Spain declared a protec-
torate in 1884.3

The assumptions embodied in the idea of terra nullius can be found
well beyond either theories of an original contract or the British
Empire. Whether or not they used the term, terra nullius has been

® The impetus for an Advisory Opinion came from Morocco in 1974 after Spain,
earlier in the same year, had proposed holding a referendum on independence under
UN auspices. For a detailed analysis of the ICJ Opinion (including discussion of the
historical background, the Algerian ambassador’s view of ferra nullius, and the sug-
gestion that the territory was not ferra nullius because it was part of an Islamic civitas,
the Dar El-Islam) see Shaw (1978). Morocco immediately responded to the ICJ ruling
with a “Green March” invasion of some 350,000 civilians, followed by its military, and
Spain ceded the Western Sahara to be partitioned between Morocco and Mauritania.
The Polisario front was formed in 1973 to begin a struggle for national self-
determination. The Sahrawi Arab Democratic Republic was declared in 1976 (and rec-
ognized by South Africa in 2004). Mauritania was no match for the Sahrawi forces
and withdrew in 1979, but Morocco took over its territory and has continued its occu-
pation and repression ever since. It has constructed a fortified berm, 1,500 miles in
length, through the country. A cease-fire was declared in 1991, the UN Security
Council accepted a Settlement Plan and the UN sent a Mission to oversee the refer-
endum (by then) scheduled for 1992. Morocco has obstructed all attempts to draw up
the electoral roll for the referendum. In 1997 James Baker was nominated by the US
as personal envoy for Kofi Annan, the UN Secretary-General, and in 2001 presented
a Framework Agreement. This effectively eliminated Sahrawi self-determination,
since the proposed electorate for the referendum was all full-time residents of one year
or longer; i.e. settlers could vote on the future of the Western Sahara. Since then, all
UN proposals have come to nothing and Baker resigned in 2005. The Sahrawi and
their fishing, minerals, and potential oil and gas deposits are now caught up in cor-
porate expansion and the “war on terror.” As Toby Shelley notes, for Security Council
members “the fate of a quarter of a million Sahrawis is a matter of supreme
indifference except to the extent that it impinges on their economic and political ambi-
tions” (2004: 200). For details of the history since 1975 see Shelley (2004), and on
recent demonstrations, Finan (2006).
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invoked by a variety of colonizers who declared that lands were empty
of populations or were mere desert or uncultivated wilderness. In a
striking example, Golda Meir (1969) stated in an interview: “There was
no such thing as Palestinians. . .. It was not as though there was a
Palestinian people in Palestine considering itself as a Palestinian people
and we came and threw them out and took their country away from
them. They did not exist.” I am leaving open the question whether the
idea of a settler contract has any wider relevance, either to British or
other European colonialism outside of North America and Australia
or to more recent plantings by non-Europeans in the territories of
Indigenous peoples around the world.

I Occupation, Conquest, and Consent

“Occupation” is a term of art in international law that began to be
developed in the early modern period. Sovereignty can be legitimately
gained over a territory that is ferra nullius through “occupation,” or, in
the language of the common law, “settlement.” Colonies in Australia,
like those in Canada, had legal status as settled colonies. Occupation
(settlement) was one of four forms of legitimate territorial acquisition
established by the European powers as part of efforts to regulate their
expansion and avoid conflict over trading rights. The three others were
cession, annexation (with neither of which I am concerned), and con-
quest: “It is only in our own times that it has become possible to argue
that the right of conquest has ceased to be upheld by international law”
(Korman 1996: 8).

The Spaniards led the expansion into the New World, and they were
conquerors, conquistadores. They set sail under the authority of five
Papal Bulls, issued in 1493 before they left Spain. The Pope made a
grant of such land “as you have discovered or are about to discover” to
the voyagers, by virtue of his temporal authority. Discovery was central
to European colonialism, but what counted as “discovery”? According
to Grotius (1983: 11-12), “to discover a thing is not only to seize it with
the eyes but to take real possession thereof, . . . the act of discovery is
sufficient to give a clear title of sovereignty only when it is accompa-
nied by actual possession.” In the late sixteenth century, the English
agreed and argued that, although discovery was insufficient without
“possession,” it was unnecessary for possession that the whole of a
claimed territory be occupied, an argument crucial in the settlement of
Australia. The rule became that, if a territory had not already been
claimed by a European power, then it came under the jurisdiction of
the country that was first discoverer and occupier (for an example see
Jennings 1971).
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Neither the English nor the Dutch enjoyed the authority of Papal
Bulls, so how were their colonies to be justified? By the latter part of the
seventeenth century English settlement was in need of justification.
Opinion had become unfavorable, especially since colonies were seen as
an economic drain on resources (although Locke’s patron, the Earl of
Shaftesbury, was an eager proponent: see Arneil (1996: 90—4)). In North
America, the legitimacy of settlement had already been questioned for
some time.

Legitimacy followed conquest under the law of nations. In The
American Indian in Western Legal Thought (1990), Robert Williams
argues that English expansion into North America was based on
“Discourses of Conquest” (his subtitle). As he points out, the English
already had some practice in conquest and planting settlers; Queen
Elizabeth had overseen the colonization of Ireland by force of arms in
the latter part of the 1500s. Williams reads legal history after the
American Revolution as a continuation of the British discourse of con-
quest. He takes one of Justice Marshall’s famous judgments in the nine-
teenth century, Johnson v. Mclntosh (1823), as authoritative. Williams’s
interpretation is that the case “provided Western legal thought and dis-
course with its single most important textual interpretation of the law
governing the rights of indigenous tribal peoples in the territories they
occupied.” Marshall’s acceptance of the “Doctrine of Discovery’s dis-
course of conquest” encouraged further expansion, and “vested
authority in a centralized sovereign to regulate the Indian’s disposses-
sion according to national interest” (Williams 1990: 289, 317).

The history on the ground is very hard to distinguish from conquest;
in both America and Australia the settlers and the military used exten-
sive violence to overcome the resistance of Native peoples and drive
them off their land. Some of the settlers on both continents took the
view that the land had been gained through conquest. So did Blackstone,
who stated that “[oJur American plantations” were obtained either by
treaties (i.e. agreement) or “by right of conquest and driving out the
natives (with what natural justice I shall not at present inquire)” (1899:
Intro. §4, 96).

Grotius defended the right of conquest, arguing in De Jure Belli ac
Pacis that all agreements enforced by victors in a formal war were valid;
“they cannot be made void by reason of a fear unjustly inspired” (bk
I, XIX, XI, §1; see also Forde 1998). But, even more importantly for
colonial settlement, he provided a justification for conquest by corpo-
rations and colonists. In a terra nullius the settlers are in a state of
nature, so the law of nature applies. Grotius was the first early modern
theorist to argue, in De Jure Praedae, for what Locke (Second Treatise
(henceforth 11), §§8-9) later called the “very strange Doctrine” that each
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individual has a natural right to punish offenders.® Grotius writes that
the power of the state derives from a “collective agreement” (an origi-
nal contract) and so “it is evident that the right of chastisement was held
by private persons before it was held by the state” (cited in Tuck 1999:
82). In De Jure Belli Grotius states that the law of nature allows anyone
“of sound judgement who is not subject to vices of the same kind or of
equal seriousness” to inflict punishment (bk 11, XX, VII, §1), and only
when families united together in a political order did specially
appointed judges supersede this individual right (bk II, XX, VIII, §4).

Grotius justifies “private war” in De Jure Belli, an extension of the
right of punishment of offenders by individuals or nonstate entities. He
identifies three circumstances when private war is legitimate. First, if the
danger is so great that there is no time to bring the matter before a judge.
Second, where judicial institutions are unavailable “either in law or in
fact.” Institutions are unavailable in fact if the judge refuses to take cog-
nizance, or “those who are subject to jurisdiction do not heed the
judge.” They are unavailable in law in “places without inhabitants, as on
the sea, in a wilderness, or on vacant islands, or in any other places
where there is no state” (bk L, 111, 11, §1). Thus judicial remedies cannot
be obtained and the individual writ of punishment runs in “a wilder-
ness,” or “where there is no state”; that is to say, in a terra nullius.

Third, war can legitimately be waged against those who breach the
law of nature, whether or not a king or his subjects is directly affected,
and punishments can include loss of ownership (bk II, XXII, X, §1, 2).
In a discussion of the right of waging war against “sin against nature,”
Grotius emphasizes again that the right of punishment and war arises
from “that law of nature which existed before states were organized,”
and that it is “even now enforced, in places where men live in family
groups and not in states” (my empbhasis) (bk II, XX, XL, §4). He com-
ments that “the most just war is against savage beasts, the next against
men who are like beasts” (bk 1I, XX, XL, §3).

By the early decades of the seventeenth century, Native peoples had
already been placed in the category of men who are no more than
beasts. Alberica Gentili (from 1587 Professor of Civil Law at Oxford
University) had argued in De lure Belli (revised edn 1598) that the
Spanish were fighting a just war against Indians “who practiced abom-
inable lewdness even with beasts, and who ate human flesh, . . . suchsins

9 This, Richard Tuck states, “must count as one of the most striking examples of intel-
lectual convergence” (1999: 82). Locke could not have seen Grotius’s text because it was
in the part of De Indis (1609) - as Grotius called De Jure Praedae — only discovered in
De Groot family papers in 1864. It then became clear that Mare Liberum was in fact a
chapter of De Jura Praedae (De Indis); see Tuck (1999: 81). De Jure Belli (1625) owed a
good deal to the earlier text.
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are contrary to human nature, . . . against such men, as Isocrates says,
war is made as against brutes” (Gentili 1933 [1612]: bk I, XXV, 122). In
the first edition of De Jure Belli ac Pacis (omitted from the Kelsey trans-
lation of the 1646 edition which I am using) Grotius includes as people
against whom war may justly be waged, “those who kill Strangers that
come to dwell amongst them” (cited by Tuck 1999: 103).'° Thus both
international law and Grotius’s arguments provide justification for the
conquest of Native peoples.

However, a number of scholars (e.g., Tully 1994; Pagden 1995; Tuck
1999) reject Williams’s argument that English claims were couched in
terms of conquest. James Tully (1994: 172), for example, states that
“conquest was never the doctrine of the Crown,” and he takes a very
different view of the Marshall cases from Williams. Tully reads the cases
as the culmination of a long tradition of negotiation between Native
nations, the Crown, and then the United States, to find “a constitutional
association just to both parties” (1995: 118). He argues that, in
Worcester v. the State of Georgia (1832), Marshall corrected and repu-
diated his previous judgment in Johnson, “thereby providing a response
to later commentators who take this earlier decision as authoritative”
(1994: 175). Anthony Pagden, too, argues that the British “increasingly
came to regard conquest as unsustainable in fact, and morally undesir-
able in theory” (1995: 88).

There were two important pragmatic reasons for any justification of
English planting to avoid a discourse of conquest. First, by the seven-
teenth century the British had dug a theoretical gulf between their colo-
nial practice and that of their Spanish enemies and wanted to distance
themselves from the atrocities that had accompanied the Spanish con-
quest — an English translation of Las Casas’ A4 Brief Narration of the
Destruction of the Indies, popularly known as The Spanish Cruelties,
was published in 1583. And by the late eighteenth century even the
Spanish had backed away from argument from conquest, at least as far
as other European powers were concerned. They too acknowledged
that if one power had already occupied a territory then another could
take possession only if the first was willing to cede it to their rival.!!

10 Tuck (1999: 96 n39) draws attention to the fact that Grotius made some significant
changes in the second edition of De Jure Belli, published in 1631. Little account has been
taken of the differences between the first and later editions. Editions of the 1640s, on
which modern editions of Grotius are based, largely follow the text of 1631.

" In 1788 (the year the First Fleet landed on the shore of Australia) the British and
Spanish both claimed Nootka Sound. The Spanish did not appeal to the Papal Bulls of
1493, as they had in another dispute with the British over the Falkland Islands in the
1760s, but insisted that their explorer, Martinez, had discovered the Sound before Cook
and his men. By 1790, the British had mobilized their ships and Spain “conceded



The Settler Contract 45

Second, justification in terms of conquest placed an awkward con-
straint on settlement. The British agreed with international lawyers that
conquered peoples should retain their own customs and property. After
all, it was insisted that the Norman Yoke imposed by William the
Conqueror had not extinguished ancient Anglo-Saxon freedoms
and the common law. Sir Matthew Hale wrote that it was “a hard and
over-severe thing to impose presently upon the conquered a Change of
their Customs, which long Use has made dear to them” (cited by Tully
1995: 150).

Moreover, the premises of theories of an original contract ruled out
justification from conquest. The theories are based on the assumption
of natural freedom — some settlers in America came to see the Native
peoples and their societies as “exemplars of liberty” (the title of Grinde
and Johansen 1991) — equality and rights. Therefore, all rule is illegiti-
mate unless based on the agreement (contract, consent) of those who
are governed. Natural rights include the right to private property; thus
it follows that settlement is justified only with the consent of the Native
owners. In the famous debates in the 1630s in Massachusetts, Roger
Williams questioned the legal basis of the State Charter, and insisted
that the Crown could not grant lands already owned by the Indians.
Rights of usufruct only, he argued, could be acquired, but these must
be gained through treaty (agreement). He compared the Indian lands to
the great estates of England and argued that, just as “Noble men in
England possessed great Parkes, and the King, great Forrests in
England onely for their game, and no man might lawfully invade their
Propriety: So might the Natives challenge the like Propriety of the
Countrey here” (cited in Tuck 1999: 125).

On the other hand, even without recourse to the “strange doctrine”
of individual punishment, the dividing line between contract, consent,
submission, and conquest can be very porous indeed in the hands of
theorists of an original contract. This is demonstrated by the frequency
with which explicit consent makes way for hypothetical consent inferred
from some action or sign (see Pateman 1985) and, most obviously, in
Grotius’s and Hobbes’s insistence that my “consent” is still genuine even
when obtained with the conqueror’s sword at my throat. Slavery, too, as
Grotius and Pufendorf illustrate, can be presented as consensual in
origin. And Locke is ambiguous about both conquest and consent.

In chapter XVI of the Second Treatise, Locke distanced himself from
doctrines of conquest and argued that it gives only circumscribed
rights; even in a just war, for example, a conqueror has no right to the

Britain’s right to scttle the Nootka Sound region on the basis of prior discovery, negoti-
ation with the Indians, and effective occupation” (Frost 1981: 518).

-
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possessions or estates of the vanquished or their families (II, §§180-3).
Locke states that

Conguest is as far from setting up any Government, as demolishing an
House is from building a new one in the place. Indeed it often makes way
for a new Frame of a Common-wealth, by destroying the former; but,
without the Consent of the people, can never erect a new one. (II, §175;
1988: 385)

As Tully has noted, this marks a shift from the tradition of continuity
of old laws and customs under conquerors (1995: 150-1). And, given
Locke’s conception of “tacit” consent, the line between conquest and
consent would be hard to maintain over time.!?

In the First Treatise (henceforth I), Locke’s criticism of Filmer’s claim
that all political power derives from Adam comes close to Grotius’s
argument about private war. Locke allows that, outside of “Politick
Societies” (i.e. in a state of nature), masters of families have political
power and can thus legitimately make war. One of his examples is a
“Planter in the West Indies” who leads the men in his household
“against the Indians, to seek Reparation upon any Injury received from
them” (I, §130; 1988: 237). The state of war, he writes, does not consist
in the numbers involved “but the enmity of the Parties, where they have
no Superiour to appeal to” (I, §131; 1988: 238).

However, the settlers had a remarkable theoretical device at their dis-
posal that bypassed the controversies over conquest and agreement. As
used by English colonialists from the 1620s onward, the doctrine of
terra nullius was an extremely powerful political fiction. Its brilliance
was that it cut through all the problems of justification. In a terra nullius
the settler contract could be concluded on a clean slate.

II Grotius, Locke, and the Right of Husbandry

Thomas More’s Utopia (1516) is commonly cited as the first major
statement of a right of occupation and plantation. More writes that if
the population of Utopia grows too big, the inhabitants send “a certain
number of people from each town to go and start a colony at the
nearest point on the mainland where there’s a large area that hasn’t

12 Tully states that Locke brings “his theories of conquest and appropriation into
harmony” by arguing that waste land can be used by a conqueror in the state of nature
(1993b: 155). Tully’s argument has been challenged by Squadrito (2002: 110-11). Locke
writes (11, §184; 1988: 392) that where there is “more Land, than the Inhabitants possess,
and make use of, any one has liberty to make use of the waste: But there Conquerors
take little care to possess themselves of the Lands of the Vanquished.”
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been cultivated by the local inhabitants.” The Utopians produce
enough for everyone, and if the local people are not satisfied with this
arrangement they are expelled from the area. If they resist, “the
Utopians declare war - for they consider war perfectly justifiable, when
one country denied another its natural right to derive nourishment
from any soil which the original owners are not using themselves. But
are merely holding on to as a worthless piece of property” (More 1965:
79-80).

More thus offers a succinct statement of occupied but uncultivated
land as “worthless,” as waste, vacant, empty, virgin, wilderness —- as ferra
nullius — that may rightfully be appropriated for productive use. In The
Rights of War and Peace, Tuck argues that there is a direct line from
Utopia to Grotius and Locke. He states that More’s forthright declara-
tion received little notice until Gentili “put the idea firmly in the minds
of people engaged in constructing colonies in the New World” (1999:
50). Gentili writes that “True indeed, ‘God did not create the world to
be empty.” And therefore the seizure of vacant places is regarded as a
law of nature” (1933: bk I, XVII, 80). Tuck reads Grotius as echoing the
arguments of Gentili and suggests that, in the face of Pufendorf’s
(1934) criticisms, “much of [Locke’s] Second Treatise can be read as a
defence of Grotius’s conclusions™ (1999: 178).

Reading Locke’s political theory as justifying the planting of settlers
has its critics. William Uzgalis, for example, argues that “the point of
[Locke’s} comparison between Europe and America is not to provide a
justification for European settlement, much less to justify the dispos-
session of Indian lands” (2002: 95). But the comparison is not only
between Europe and America; it is, crucially, a contrast between a state
of nature and the need to create a civil society. My argument does not
depend on claims that Locke was a racist (discussed by Uzgalis (2002)),
or that he or Grotius believed that Native peoples lacked reason.!?

Both theorists were personally involved in the colonial enterprises of
their own governments. Grotius wrote in defense of Dutch ventures in
the East Indies, and his relatives were among the directors of the United
East India Company. Locke was an investor in the Royal Africa

13 For discussion and defense of Locke against this claim see, e.g., Squadrito (2002:
102—4) and Uzgalis (2002: 85-9). In setting out criteria for ownership, Grotius states that
neither moral or religious virtue, nor great intellectual capacity, is required. But, he
writes, it seems defensible to rule out “any peoples wholly deprived of the use of reason,”
though he “very much doubt[s]” that such people will be found. If they are, they cannot
be owners, but charity prescribes that they should be provided with the necessities of life
(bk 11, XX1I, X, §!, 2). He adds that just as “universal common law” guarantees the
maintenance of ownership for minors and the insane, so it does for “those peoples with
whom there exists an interchange of agreements.”
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Company and in a company trading in the Bahamas. He was the first
Landgrave (member of the nobility) in Carolina and was given land
there. From 1668 to 1775 he worked as secretary to the Lords
Proprietors of Carolina and helped draw up its constitution of 1669
(overthrown by the colonists in 1719); from 1672 to 1676 he worked for
the Council on Trade, corresponding with settlers in America, and he
was Commissioner for the Board of Trade and Plantations from 1695
until 1700.

Still, it is the theorists’ use of the idea of terra nullius that is my
concern. Arguments about the right of husbandry appear in their
respective conjectural histories of the state of nature and the origin
of private property, and they claim that Native territories are empty,
waste lands. This is the reason why Grotius’s arguments “started the
seventeenth- and eighteenth-century Anglo-Dutch practice of justify-
ing the seizure of aboriginal land on the grounds that the native peoples
were not using it properly” (Tuck 1994: 167), and why Locke’s “theory
set the terms for many of the later theories that were used to justify the
establishment of European property in America” (Tully 1994: 158).

Grotius argues that a thing that cannot be occupied cannot become
property and remains open to the common use of everyone.'* His con-
jectural history (with copious references to ancient sources) runs as
follows. In the beginning, he writes in Mare Liberum, everything was
held in common and could be used by all. The connection between the
consumption of things and use shows that nature has pointed the way
to the development of private property. Food, once consumed, cannot
be used again, so “a certain kind of ownership is inseparable from use.”
Once use had been tied to ownership, the connection was extended to
other things, such as “clothes and movables,” and then to immovables,
such as fields. The products of agriculture are necessary for future con-
sumption, but there are not enough fields “for the use of everybody
indiscriminately,” and thus “the law of property was established to
imitate nature.” The system of individual property holding is called
“occupation” and, once an individual has occupied a piece of property,
the intention to maintain possession must be demonstrated. Moveables

14 Part of Grotius's task was to separate property rights in land from any claims to the
oceans. Free passage across the oceans was a major requirement for European colonial-
ism, but it was generally held that states could exercise jurisdiction over the ocean as well
as nearby waters. The sea, Grotius argues in Mare Liberum, cannot be owned in the same
fashion as land. Neither the air nor the sea can be occupied and they are, therefore, nat-
urally made for universal use. Grotius (1983: 67) states that “in the legal phraseology of
the Law of Nations, the sca is called indifferently the property of no one (res nullius), or
a common possession (res communis), or public property (res publica).” Tuck stresses the
unrecognized “extreme originality of his view” (1999: 92).
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have to be seized, and in the case of land the requirement is “the erec-
tion of buildings or some determination of boundaries, such as fencing
in” (1983: 69-71). '

Grotius’s conjectures about the origins of property in De Jure Belli
Ac Pacis are broadly similar to those in Mare Liberum, but he makes a
significant enlargement of his argument. He extends it to cover the
question of whether it is possible to have a right over things that are
already owned. It is in this context that waste or deserted land, rerra
nullius, is introduced. In the earliest times, his argument runs, individu-
als took what they required for their use from the common stock. An
individual had the right “to use things not claimed and consume them
up to the limit of his needs, and anyone depriving him of that right
would commit an unjust act” (bk I, 11, 1, §5). Such an arrangement
required a very simple way of life, and this, Grotius states, is “exempli-
fied in the community of property arising from extreme simplicity,
[which] may be seen among certain tribes in America, which have lived
for many generations in such a condition without inconvenience” (bk
IT, 11, I1, §1).

This simplicity no longer exists elsewhere; families ceased to be
content to “feed on the spontaneous products of the earth,”!> and men
began to improve their condition and develop a division of labor (bk II,
11, 11, §4). “It is to be supposed” that, when communal ownership was
abandoned, everyone agreed that existing possessions should become
the property of their owners. Grotius argues that private property arose
not by a deliberate act of will but by “a kind of agreement”; that is to
say, an original contract (bk II, II, II, §5).'® Occupation is now the
primary means of acquisition and, he emphasizes, it has definite bound-
aries; things “are not divided until after they have become subject to
private ownership” (bk IL, II, III; see also Salter 2001: 539-46). Private
property is created through an original contract and so is a civil
arrangement, but communal property still exists in America which is
thus a state of nature.

Grotius argues that the fact of ownership, in itself, does not entail the
exclusion of others from access to, or even occupation of, property. He
treats self-preservation as the fundamental natural right; thus “the right
of necessity” applies in cases of dire need, and Grotius illustrates this

!5 On this concept see Hulme (1990).

16 The agreement might be express, asin a division, or tacit, “as by occupation” (bk II,
11, 11, §84, 5). Grotius remarks that acquisition by division took place “when the human
race could assemble” (bk II, 111, ). As Thomas Horne has noted, Grotius’s argument is
not as clear as it might be: “To what extent did agreement alone turn possessions into
property?” He also notes that Pufendorf “virtually ignored the contractual element” in
Grotius's theory (1990: 13-14).
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by the example of the need to share provisions if they begin to run out
during a voyage (bk II, 11, VI-VIII).!” He also postulates a right of
“innocent use” of another’s property. Property should be shared with
another, if no inconvenience will be caused to an owner (bk II, 11, XI).
This is an example of “advantages [to others] which involve no detri-
ment” to owners, such as the right to free passage over land or rivers,
the right of temporary residence in a territory, or of permanent resi-
dence for foreigners seeking refuge (bk IL, II, XV-XVI).

But foreigners have the right to do more than seek refuge and obtain
sustenance; they also have rights over “desert places.” Grotius states

that

if within the territory of a people there is any deserted and unproductive
soil, this also ought to be granted to foreigners if they ask for it. Or it is
right for foreigners even to take possession of such ground, for the reason
that uncultivated land ought not to be considered as occupied except in
respect to sovereignty, which remains unimpaired in favour of the original
people. (my emphasis)

In support of this argument he notes that “the Latin aborigines” gave
the Trojans 700 acres, and he quotes another ancient source: “they who
bring under cultivation an untilled portion of the earth commit no
wrong” (bk II, 11, X VII). In short, Grotius argues that if lands are terra
nullius, if they are uncultivated waste, they are open to rightful appro-
priation.'® The right of husbandry is trumps.

Locke knew Grotius’s arguments but, of course, he makes much more
prominent use of the idea of an original contract. Locke’s opponents
were well aware that his assumption of an individual natural right to

17 The right of necessity extends to the “acts” necessary to obtain that “without which
life cannot be comfortably lived,” although the consent of owners is required (bk I1, II,
XVIII-XXI).

18 Some earlier remarks might seem to stand in tension with Grotius’s argument about
uncultivated land. He considers the case of land that has been “occupied as a whole”
but is not yet parceled out into private property. He argues that “it ought not on that
account to be considered as unoccupied property; for it remains subject to the owner-
ship of the first occupant, whether a people or a king.” He gives as examples “rivers,
lakes, ponds, forests, and rugged mountains” (bk I1, I1, V). Barbara Arneil argues that
Grotius has in mind large tracts of territory claimed by a European power. Since the
land will eventually be divided up into private allotments rival powers have no claim
on it (1996: 52). But Grotius can also be read as making a general point about “own-
ership.” The key is the intentions of the owners. In a case where the land will remain
as unproductive waste, as ferra nullius, like lands in North America, it is legitimately
open for appropriation by foreigners (the nation that first discovers and occupies it).
It is not open when the intention is that in due course the land will become private
property.
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property posed an obvious problem for English planting in North
America. If settlement in the New World was to be justified, Locke had
to find answers to two problems. First (the problem addressed in all the
conjectural histories of the state of nature), how does communal prop-
erty legitimately come to be divided up into private property; second,
an explanation has to be provided, as Tully has emphasized (1993a,
1994), for the appropriation of land without consent. Locke explicitly
states (II, §25; 1988: 286) that he will “endeavour to shew, how Men
might come to have a property in several parts of that which God gave
to Mankind in common, and that without any express Compact of all
the Commoners.”

Locke’s arguments about appropriation have been discussed at length
in the new scholarship (especially Tully 1993a, 1994, and Arneil 1996)
and here I want only to emphasize three points. First, after his well-
known claim that it is gathering or hunting, that is, the labor involved
in appropriation, which creates property — God gave the world to “the
use of the Industrious and Rational, (and Labour was to be his Title to
it;)” (I1, §34; 1988: 291) — Locke insists that the same line of reasoning
applies to the appropriation of land. Although “the chief matter of
Property being now not the Fruits of the Earth, and the Beasts that
subsist on it, but the Earth it self; . . . I think it is plain, that Property in
that too is acquired as the former” (11, §32; 1988: 290).

Second, he separates common land in England from that in America,
a separation that relies on claims about stages of civilization. In
England, a civil society, the commons are left unenclosed “by Compact,
i.e. by the Law of the Land, which is not to be violated” (I, §35; 1988:
292). The common land belongs jointly to the members of a particular
parish, and if some were to be enclosed it would not be as useful to the
parishioners. In contrast, the whole of America is a commons in the
sense that it is an example of “a Pattern of the first Ages in Asia and
Europe” (11, §108; 1988: 339) — the pattern of a state of nature or a terra
nullius. The condition of America is that of the first age of the world
when it belongs to all mankind, a condition of “the beginning and the
first peopling of the great Common of the World” where the “Law Man
was under, was rather for appropriating” (11, §35; 1988: 292). America is
still at the stage of history where it is nothing more than “wild woods
and uncultivated wast . .. left to nature, without any improvement,
tillage or husbandry” (11, §37; 1988: 294).

Third, Locke argues that enclosure is legitimate provided that good
use is made of the land and nothing is left to spoil. Locke states that if
fruit is planted but left on the tree to rot, “this part of the Earth,
notwithstanding his Inclosure, was still to be looked on as Waste, and
might be the Possession of any other” (11, §38; 1988: 295). Uzgalis asks
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“what follows from” this passage, and argues that it is irrelevant to the
“Dispossession Interpretation” of Locke because he does not refer to
waste “in terms of relative productivity” (2002: 93). Uzgalis, however,
does not mention Locke’s other famous argument about the consensual
introduction of money.!® To be sure, Locke bolsters his argument about
the appropriation of land in a Thomas More-like fashion by stressing
how much better off everyone is, English and Indians both, when land
is turned into private property and used productively. “Land that is left
wholly to Nature, that hath no improvement of Pasturage, Tillage, or
Planting, is called, as indeed it is, wast; and we shall find the benefit of
it amount to little more than nothing” (11, §42; and 1I, §41; 1988: 297).
The point, however, is that money enables property owners to imple-
ment the right of husbandry and enlarge what they own, so that they
can produce more than they need for their own use and trade the
surplus.

The significance of money in a terra nullius is that it is central to the
creation of a new civil society that includes an “economy.” Locke writes
of “great Tracts of Ground” that lie waste, where the inhabitants have
not “joyned with the rest of Mankind, in the consent of the Use of their
common Money” (I1, §45; 1988: 299). That he has America in mind is
clear three paragraphs later. He asks what is the worth to a man of a
hundred thousand acres of cultivated, well stocked land isolated “in the
middle of the in-land Parts of America,” where there is no hope of com-
merce with the rest of the world “to draw Money to him by the Sale of
the Product?” (11, §48; 1988: 301). The “in-land, vacant places of
America” (11, §36; 1988: 293) must be brought into a system of states,
and thus into a national and international trading system, before their
worth can be realized.

By the mid-eighteenth century the line of argument found in Grotius
and Locke culminated in the denial that Native peoples were “owners” at
all. This view was enshrined as part of international law, notably by
Vattel in his extremely influential The Law of Nations (1758). He insisted
that the law of nature required all nations to cultivate their land. The
Europeans had discovered lands where the population was so scanty that

19 Uzgalis (2002: 95) also argues that another reason “to completely reject the idea that
Locke wrote this section of the chapter ‘Of Property’ in order to justify English settle-
ment” was that he did not “explicitly announce this as his project.” It has been suggested
that chapter 5, “On Property,” was composed independently of Locke’s Second Treatise
and then inserted later. David Armitage (2004) has now found evidence to show that
Locke was heavily involved in the revision of the Constitution for Carolina in 1682 when
“On Property” was probably written. This explains why, even if he made no explicit state-
ment, Locke was indeed very concerned with English settlement at the time and made
many references to America in chapter 5.
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vast acreages lay unoccupied and uncultivated and the population merely
ranged over them. According to Vattel, the Native peoples’ “unsettled
habitation in those immense regions cannot be accounted a true and legal
possession.” He states that therefore land “of which savages stood in no
particular need, and of which they made no actual and constant use”
could lawfully be appropriated and colonized (bk I, XVIII, §209). He
argued that settlement should not exceed just boundaries, but the logic of
the settler contract meant the bounds were wide indeed.

III' An Original Contract

The right of husbandry was not the only theoretical trump held by the
settlers. The Native peoples, it was held, also lacked sovereignty. In De
Jure Belli ac Pacis, Grotius distinguishes sovereignty (imperium),
which is exercised over both people and territory, from ownership
(dominium). Sovereignty and ownership, Grotius notes, are usually
acquired together, but that they differ — although Edward Keene
remarks that “Grotius did not make the point entirely clear” (2002: 57)
—isillustrated by the ownership of land by foreigners as well as citizens
(bk II, 111, 1V). Grotius’s arguments about conquest, “innocent use,”
and the right of husbandry mean that imperium outside of Europe is a
rather poor thing. And where there is no proper sovereignty the way is
open for large-scale settlement.

In Leviathan, Hobbes states that people in many parts of America
“have no government at all.” They have only “the government of small
Families, the concord whereof dependeth on naturall lust” (1996:
ch. 13, 89). Locke does not go that far. He, like Grotius, recognizes that
Native peoples have governments and monarchs but, he argues, they
exercise only “a very moderate sovereignty” (II, §108; 1988: 340). The
manner of government found among the Native peoples in America in
this “Pattern of the first Ages” of the world is suited to their condition:
“The equality of a simple poor way of liveing confineing their desires
within the narrow bounds of each mans smal propertie made few con-
troversies and so no need of many laws to decide them.” The major
requirement in such societies is “to secure themselves against foreign
Force” (11, §107; 1988: 339). Thus,

[Tlhe Kings of the Indians in America . . . are little more than Generals of
their Armies; and though they command absolutely in War, yet at home
and in time of Peace they exercise very little Dominion, and have but a
very moderate Sovereignty, the Resolutions of Peace and War, being ordi-
narily either in the People, or in a Council. Though the War it self, which
admits not of Plurality of Governours, naturally devolves the Command
into the King's sole Authorizy. (11, §108; 1988: 339-40)
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In a note to this paragraph Peter Laslett cites Locke’s Letters on
Toleration, where Locke writes in similar terms of “nations in the West
Indies.” They are organized only for defense against common enemies.
During peace, neither the wartime commanders “nor any body else has
any authority over any of the society.”

That is to say, the Native peoples lack both proper sovereignty and a
properly political government. Locke is very clear that a civil govern-
ment is the only properly political form.?® The purpose of civil govern-
ment is the protection of (private) property,?! and such a government
must be constitutional, limited, and representative, acting within the rule
of law as an “umpire” between conflicting societal interests. In America,
a terra nullius, there is no private property, no husbandry, no money, and
no real sovereignty — neither proper dominium nor imperium — therefore
the settlers have found themselves in a state of nature.

A major contribution of the new scholarship on early modern polit-
ical theory and European expansion is to show that in the texts of the-
orists of an original contract “the state of nature” is not merely a
theoretical construct or heuristic device, as we were all taught, but is
also portrayed as a historical condition. Theorists of an original con-
tract used the idea of the state of nature both as a thought experiment
and as descriptive of an actual stage of historical development. They
draw on each element as needed in their arguments.

On the one hand, “the state of nature”and “civil society” are abstrac-
tions that presuppose and stand in contrast to each other. Political the-
orists ask their readers to imagine what society would be like if it were
empty of the institutions of a modern state and if individuals lacked
civil characteristics. Each political theorist draws the picture of the
natural condition that is required to justify his particular account of
civil society and government. The modern state is justified because it
keeps the inconveniences or war of the state of nature at bay, whether
it is the state of Leviathan or Locke’s “umpire.” But even as an heuris-
tic device, “the state of nature” is not completely disconnected from the
real world, from the English Civil War or 1688.

On the other hand, in Locke’s evocative words, “in the beginning all the
World was America” (11, §49; 1988: 301). Europeans have discovered a
world that is in its first stage of history; a state of nature that exists in the
seventeenth century. This (actual) state of nature waits to be transformed

2 1 discuss t_his conception of “political” in Pateman (1975). This view is not unique to

§,ockc; for its association with “methodological Rawlsianism” see Pateman (2002:
9-40).

2" For the connection between Locke’s broader and narrower senses of “property” and

his argument about America, see Arneil (1996: 133-4).
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and developed, to be turned into a civil society. The settlers know what
they have to build because they are familiar with the opposition between
the “natural” and the “civil.” The antinomy harks back to the ancient
Roman division between barbarians and members of the civitas (see
Pagden 1995: ch. 1). It has a variety of expressions, but one of the most
telling is between the “savage” and the “civilized.” Hobbes wrote of the
“savage people in many places of America,” who still “live at this day in
that brutish manner” (1996: ch. 13, p. 89), and the language of the
“savage” became part of international law. In 1893, Frederick Turner
wrote of the frontier as the “meeting point between savagery and civi-
lization” (1994: 32). Lacking all the attributes of a civil condition, savages
cannot undertake the transformation of their lands. Or, at least, they
cannot take the first step, although once they have begun to develop in
the requisite manner some may be permitted to participate.?

The settlers did not go to North America with the intention of
joining, say, Iroquois or Mohegan society or to Australia to become
part of Pitjantatjara or other Aboriginal communities. They could not
become “savages.” They planted themselves in the New Worlds to estab-
lish their own civil societies and could do so because they were English
and so already “civilized” beings. As Blackstone states, the settlers
“carry” law with them; “if an uninhabited country be discovered and
planted by English subjects, all the English laws then in being, which are
the birthright of every subject, are immediately there in force” (1899:
Intro. §4, 107). They had both the capacities to enter an original con-
tract and an understanding of the institutions of a modern state.
Having journeyed, or, in 1788 been transported, to a terra nullius the
settlers were, so to speak, the natural figures of the thought experiment
in the texts of political theory come to life.

The “state of nature” and the “original contract” are powerful polit-
ical fictions, and their power derives from the fact that they have had
purchase on and have helped create the modern world. The coloniza-
tion of the New Worlds took a long time; in a sense it can be seen as a
series of origins, of settler contracts. But in both New Worlds there is
an “original” moment that marks the Founding of the “United States,”
the Confederation of “Canada,” or the Federation of “Australia.” A
striking characteristic of the United States is the mythical political
status of this moment, with its concomitants of constitution and flag.
Arendt, for example, makes a great deal of this founding act and argues
that “remembrance of the event itself” generates “an atmosphere of

22 1t was widely believed that, in Condorcet’s words, the inhabitants of colonized lands
“seem to be waiting only to be civilized and to receive from us the means to be so”
(quoted in Pagden 1995: 10).
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reverent awe.” This ensures that “the authority of the republic will be
safe and intact as long as the act itself, the beginning as such, is remem-
bered” (1973: 204).23

Thus, a civil society created out of a state of nature has (is understood
to have) its origin in an original contract. In a terra nullius the original
contract takes the form of a settler contract. The settlers alone (can be
said to) conclude the original pact. It is a racial as well as a social con-
tract. The Native peoples are not part of the settler contract — but they
are henceforth subject to it, and their lives, lands, and nations are
reordered by it.

The settler contract also excludes the Crown. Vattel writes that when
“a nation takes possession of a distant country, and settles a colony
there, that country, though separated from the principal establishment,
or mother-country, naturally becomes part of the state, equally with its
ancient possessions” (bk I, XVIII, §210). That may have been true de
Jure, or in the eyes of the metropolis, but the settler contract sets other
political mechanisms in motion. Legal decisions made in London and
Crown policies about colonization had to be implemented a very long
way away, and settlers often had a very different view of what was
required.”* The settler contract sets up new (civil) political institutions
(Tully’s (1995) imperial constitution or empire of uniformity; see also
McHugh 2004) that mark the beginnings of a new state that will in due
course, in its own right, be part of an international commercial network
and system of modern, sovereign states.

The Native peoples regarded themselves as nations, on a par with the
European nations from which the settlers had come. By the early eigh-
teenth century the Crown had acknowledged Indian sovereignty. In the
1690s, in “one of the most famous cases in colonial history” (Tully 1994:
171), the colony of Connecticut and the Mohegan nation went to law
over Connecticut’s claim to jurisdiction over Mohegan territory. In
the face of arguments by Connecticut, that included appeals to ferra

3 She also discusses theories of an original contract, during the course of which she
writes: “America should have presented to the social-contract theories that beginning of
society and government which they had assumed to be . . . fictitious . . . if it were not
for the undeniable . . . fact that these theories in the Old World proceeded without ever
mentioning the actual realities in the New World” (1973: 172). While it is true that the-
orists of an original contract are silent about the activities of the settlers, they have
plenty to say about America!

# The colony of Carolina provides an early example of divergence between London and
colonists, which involved Locke. Together with Lord Shaftesbury, he had “assumed lead-
ership” of the colony in 1669, with a plan to establish agricultural development. In 1672
Locke introduced a law prohibiting slavery of Indians. The colonists ignored it, and by
1680 “the fur trade and the sale of Indian slaves to the West Indics were the staples of
Carolina’s economy” (Tully 1993b: 1434).
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nullius, the Mohegans insisted that as a sovereign nation under the law
of nations they would negotiate only with the Crown. The Privy
Council found in favor of the Mohegans in 1705 and, on appeal, in
1743.% In 1764, the Indian Superintendent appointed by the Crown
wrote that a boundary should be negotiated with the Iroquois
Confederacy, which “never having been conquered, either by the
English or the French, nor subject to their Laws, consider themselves as
a free people” (quoted in R. Williams 1990: 240).26

By the mid-eighteenth century the British were in need of alliances
with the Native nations because of the conflict with France. Indeed, a
Proclamation in 1761 stated that the peace and security of the North
American colonies depended on their friendship (Borrows 1997: 261
n39). This was followed by the crucial Royal Proclamation of 1763,
issued at the end of the Seven Years’ War.?’ John Borrows argues
that the Proclamation together with the Treaty of Niagara in 1764
reaffirmed Native sovereignty. In itself, the Proclamation is ambiguous;
it “uncomfortably straddled the contradictory aspirations of the Crown
and First Nations.” But it was also central to the Treaty negotiated
between the Crown and about 25 Native nations, represented at Niagara
by some 2,000 chiefs. The Treaty was sealed diplomatically by a two-row
wampum belt signifying peace, friendship, and mutual non-interference
in internal affairs; that is to say, the sovereignty of the Native parties
was acknowledged. In the 1840s Native peoples in (what became)
Canada still possessed copies of the Proclamation (Borrows 1997: 160).

The Crown had set in motion a process of colonization from which
it did not withdraw. However, the colonists had different ideas about
both imperium and dominium. In (what became) the United States the
Royal Proclamation brought matters to a head. The British government
was concerned about the settlers’ continued territorial expansion and its
implications for alliances with Native nations. The Secretary of State

25 P. G. McHugh argues that to speak of “sovereignty” in this case is anachronistic.
Premodern common law judgments were made in a context of “a feudal tributary
system [rather] than a modernist model of sovereignty” (2004: 44; also 26). But either
way, the point is that Native peoples’ governments and political systems were recognized
as “nations.”

26 The Iroquois Confederacy had itself conquered other nations in the Ohio country
over whom they exercised sovereignty, recognized by their tributaries.

27 Tully (1995: 118) states that the Proclamation was based on a review “of treaties
since 1664, Royal Commissions on Indian Affairs since 1665, Royal Instructions to
Colonial Administrators since 1670, the Board of Trade’s Recognition of Aboriginal
Sovereignty in 1696 (when Locke was a member) and in the case of the Mohegan
nation . . . of 1705, and the advice of the Superintendent of Indian Affairs in North
America.” He sees the Proclamation as exemplifying consent as the policy of the
Crown.
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wrote that the principle informing British policy was that “invasion or
occupation of [the Indians’] hunting lands” was to cease, and posses-
sion “is to be acquired by fair purchase only” (quoted in R. Williams
1990: 235).

The Proclamation reserved the lands beyond the eastern mountains
to the Indian nations, and stated that

it is just and reasonable, and essential to our interest and the security of
our colonies, that the several nations or tribes of Indians with whom we
are connected, and who live under our protection, should not be molested
or disturbed in the possession of such parts of our dominions or territo-
ries as, not having been ceded to or purchased by us, are reserved to them,
or any of them, as their hunting grounds.

Anyone who had “either willfully or inadvertently seated themselves” in
the reserved lands was “forthwith to remove themselves from such set-
tlements.” The Proclamation further laid down that if Indians wished to
sell land it was to be purchased “only for us, in our name [i.e., the Crown]
at some public meeting or assembly of the said Indians, to be held for
that purpose by the Governor or commander in chief of our colony”
(reprinted in Commager 1968: 48-9). Such restrictions on expansion
and appropriation of land were anathema to colonial elites and the
Proclamation became a precipitating cause of the American Revolution.

Tenure had been granted to the settlers in a number of different forms
depending, for example, whether a colony had been set up by a noble
proprietor or through a corporate settlement agency. But most agencies
and proprietors had tenure “as of the Manor of East Greenwich, in free
and common socage,” i.e. it was unencumbered, resembling allodial
tenure (see Keene 2002: 62-76).2® English land law after the Norman
Conquest was based on the feudal fiction that all land was held as a
derivative title granted by the Crown. The provision in the Proclamation
that “vacant” land had to be purchased and held in the name of the
Crown derived from the feudal fiction. Blackstone writes that “it
became a fundamental maxim and necessary principle (though in
reality a mere fiction) of our English tenures, ‘that the king is the uni-
versal lord and original proprietor of all the lands in his kingdom’”
(1899: bk 11, ch. 4, p. 475). Or, as stated by Marshall in Johnson v.
Macintosh, the British constitution held that “all vacant lands are
vested in the crown, as representing the nation; and the exclusive power
to grant them is admitted to reside in the crown, as a branch of the royal
prerogative” (Marshall 1987: 274, 279).

# My thanks to Anthony Pagden for drawing my attention to the Manor of East
Greenwich,
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The colonists, including George Washington, were making large profits
through land speculation and they were not inclined to limit the extent of
settlement. One response to the Proclamation, not least by Thomas
Jefferson, was a comparison with the English burdened by the Norman
Yoke. The settlers maintained that the feudal fiction had no application in
America. The English had brought Anglo-Saxon common law with them,
including allodial tenure, and they should therefore be free to trade in land
with the Indians. In a beautiful piece of colonial irony, the settlers turned
to the principles of natural freedom and rights at the heart of theories of
an original contract. These principles were now wielded in the interest of
speculation and appropriation of territory. The Native peoples as the orig-
inal occupiers, the settlers declared, had a natural right freely to dispose
of their land to whom they pleased (see R. Williams 1990: chs 6, 7).

Nor were they inclined to let Crown acknowledgment of Native sov-
ereignty stand in the way of the creation of a civil society from a terra
nullius. The tempered logic of the settler contract is that any recogni-
tion of Native nations must be on the terms of the new imperium. Inside
the territory of a modern state there can be only one sovereign power.
Marshall’s opinions are instructive. In Johnson, Marshall wrote that it
has “never been contended that the Indian title amounted to nothing.
Their right of possession has never been questioned” (1987: 285).
However, the rights of the Native peoples are now “necessarily, to a con-
siderable extent, impaired.” They lack the power to dispose of their land
as they please, and “their rights to complete sovereignty, as independent
nations, were necessarily diminished” (p. 264). The Native peoples in
America were “fierce savages,” skilled in warfare. They fought the set-
tlers to retain their independence, yet they could not be governed as a
“distinct people.” The “inevitable consequence” is the necessity to
“resort to some new and different rule” (pp. 274-6).

In 1831 and 1832 in Worcester and Cherokee Nation v. Georgia,
Marshall arrives at the formulation of the “new and different rule.” In
Worcester he states that the King purchased Indian lands, but “never
coerced a surrender of them. . . . [Nor] intruded into the interior of their
affairs, or interfered with their self-government” (p. 431). The Native
peoples live in nations in the same sense as in Europe; they are “distinct,
independent political communities, retaining their original natural
rights” (pp. 444-5).2 But, as he states in Cherokee, the relation between

2 The reputed reaction of President Andrew Jackson, who had no time for talk of sov-
ereignty and treaties, to Marshall’s decision in Worcester was that “John Marshall has
made his opinion, now let him enforce it.” The Cherokee, Choctaw, Creek, Chickasaw,
and Seminole peoples were forcibly removed from their lands and (those who survived)
relocated hundreds of miles away.




:
;
Y
i
;

60 Carole Pateman

the Native nations and the United States is “marked by peculiar and car-
dinal distinctions.” They are part of the United States and under its pro-
tection, but under the law of nations they are still self-governing. Itis in
this case that he designates the Native nations as standing in a relation
like that of ward to guardian, as “domestic dependent nations” (p. 414).

One commentator on Mabo sees Marshall’s decisions as pragmatic,
not founded upon any theory of fairness or justice, but the “only pos-
sible accommodation of the rights of settlers and aboriginal people”
(Bartlett 1993: 182). No other accommodation was possible within the
tempered logic of the settler contract. In a civil society Native peoples
must be, at best, something less than sovereign and the “justice” of any
arrangement with them is justice according to the new authority of the
modern state. The United States prides itself on being a fully modern
nation, so feudal fictions were eliminated; a modern state speaks the
language of the national interest and regulates its borders accordingly.

In Canada, the Proclamation continues to have a prominent legal
place but, again, the tempered logic of the settler contract was fol-
lowed.’® Many treaties were concluded from the 1750s onward, first
negotiated by officials of the Crown and then, after the British North
America Act (1867), the numbered treaties were negotiated by the gov-
ernment of the Dominion. They extinguished Native title in exchange
for reserved lands for Native peoples to occupy and hunting and fishing
rights. In a case in the Quebec Supreme Court in 1867 it was held that
“existing Aboriginal laws were left in full force, and were in no way
modified by the introduction of European law with regard to the civil
rights of the natives” (Murphy 2001: 115). But St. Catherine’s Milling
(1888), in which the judgment rested on the feudal fiction, became
authoritative.3! Lord Watson stated that when the Indians surrendered

¥ The Canadian Charter of Rights and Freedoms, Section 25, part of the Constitution
Act of 1982, states: “The guarantee in this Charter of certain rights and freedoms shall
not be construed so as to abrogate or derogate from any aboriginal, treaty or other rights
or freedoms that pertain to the aboriginal peoples of Canada including

(a) any rights or freedoms that have been recognized by the Royal Proclamation of
October 7, 1763.”

31 St. Catherine’s Milling and Lumber Company v. the Queen, 14 AC 46 (PC) was decided
by the Privy Council on appeal from the Supreme Court of Canada. The case in effect
was between the governments of the Dominion and the province of Ontario over who
had control of licensing of use of resources in the territory in question; the First Nations
took no part (Kulchyski 1994: 22). The judgment stated that “[t]he treaty leaves the
Indians no right whatever to the timber growing upon the lands which they gave up,
which is now fully vested in the Crown, all revenues derivable from the sale of such por-
tions of it as are situated within the boundaries of Ontario being the property of that
Province” (reprinted in Kulchyski 1994: 30).
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their lands through treaty (No. 3 in 1873) they were not owners in fee
simple; rather, the “Crown has all along had a present proprietary estate
in the land, upon which the Indian title was a mere burden.” Public land
was vested in the Crown and the right to beneficial use was lodged with
the Provincial or Dominion government. Since 1763, the character of
Indian interest in the lands in question was “a personal and usufructu-
ary right, dependent upon the good will of the Sovereign. The lands
reserved are expressly stated to be ‘parts of Our dominions and territo-
ries’” (reprinted in Kulchyski 1994: 29, 27). The Native lands and
inhabitants had become part of Canada, an expanding state and a self-
governing Dominion within the British Empire.

In North America the logic of the settler contract was tempered and
in the United States the Native peoples had their own jurisdictions,
albeit mere remnants, within the bounds of the new state. In Australia
the strict logic was followed. The doctrine of terra nullius was elevated
to the law of the land and an entire continent was deemed uninhabited
in the eyes of the law.

1V Terra Nullius Transported

When the settlers left England for North America they knew from the
reports of earlier voyagers and visitors that they were going to an inhab-
ited country.’? But the First Fleet set sail south in 1787 to a continent
which was virtually terra incognita.® That there were at least a few
inhabitants had been established by William Dampier in his voyage of
1688 on the west coast of Australia, and by observations and encoun-
ters on the east coast in Captain Cook’s first voyage in 1770. The
_botanist Joseph Banks gave evidence before government committees,
including the Committee on Transportation, about the proposal for a
colony. He stated that in 1770 he had seen “very few” inhabitants, and
“did not think there were above Fifty in all the Neighbourhood, and

322 Locke’s library, for example, was well stocked with such accounts. Tully states that
when the Europeans began to colonize the Americas they found “sovereign indige-
nous nations with complex forms of social and political organization and territorial
jurisdictions that were older (3,000-30,000 years), more populous (60-80 million) and
more variegated than Europe” (2000: 38). Contemporary estimates are that the
Australian continent was occupied for some 60,000 to 120,000 years before the British
settlers arrived, and that in 1788 the population was around 1 million people (Day
2001).

33 After 1776 transportation to America was no longer possible. The proposal for a
colony in Botany Bay was one of several made by Pitt’s administration in 1783 (in the
event it was a substitute for another in South West Africa). There were some other
reasons to establish a colony in New South Wales besides setting up a new depository
for convicts; see Day (2001: 25-8).
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had Reason to believe the Country was very thinly peopled; those he
saw were naked, treacherous, and armed with Lances, but extremely
cowardly.” In his journal from the voyage of the Endeavour, Banks con-
jectured that the “immense tract of [inland] country” was “totaly unin-
habited.” He drew this conclusion because he believed that if there were
inhabitants there must be cultivation; even in North America, he noted,
the Indians inland had sown maize. Agriculture would surely have
spread to the coastal people, “otherwise their reason must be suppos’d
to hold a rank little superior to that of monkies.” He had seen no culti-
vation along the coast and assumed the people there lived from the sea
(quoted in Reynolds (1987: 31-2), and (1996: 17-18)). In 1785 Banks
reported that cession and purchase in the proposed colony were not
possible “as there was nothing we could offer that [the Aborigines]
would take except provisions and those we wanted ourselves” (quoted
in R. King 1986: 76-7).

Dampier had set the tone for many subsequent portrayals of the
Aboriginal peoples. He said that they were “the miserablest People in
the World . . . setting aside their Humane Shape, they differ but little
from Brutes. . . They all of them have the most unpleasant Looks and
the worst Features of any People that I ever saw, tho I have seen a great
variety of Savages” (quoted in G. Williams 1981: 500-1). Cook took a
very different view in his journal, and different again from that of
Banks. Cook wrote that the Aboriginal people

are far more happier than we Europeans; being wholy unacquainted not
only with the superfluous but the necessary Conveniences so much sought
after in Europe, they are happy in not knowing the use of them. They live
in a Tranquility which is not disturb’d by the Inequality of Condition. . . .
they seem’d to set no Value upon any thing we gave them, nor would they
ever part with any thing of their own for any one article we could offer
them. (Quoted in G. Williams 1981: 499)%

The view of Aboriginal peoples as savages, or even lower than savages,
was very persistent. Even in 1979 an opponent of land rights wrote in
the manner of Gentili: “The aborigines’ use of ‘his’ land is much closer
to that of the wild beasts than that of other non-agricultural hunting

3“ But Cook’s comments remained unknown until his journal was published in the late
nineteenth century. Cook, Williams suggests, showed “a readiness to view a strange and
primitive life style on its own terms,” and he notes that in his Life of Cook, published
in 1974, Beaglehole comments that “Cook bursts into a panegyric that almost per-
suades me that he had spent the voyage reading Rousseau” (G. Williams 1981: 509, 499).

53; brief account of some Aboriginal stories of “Captain Cook” see Hunter (1996:
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and gathering people” (quoted in Reynolds 1987: 158; for other early
examples see Banner 2005).

There were critics of the plan for a colony who worried about dis-
possession and killing of any Native peoples. Cook had been instructed
that land was to be obtained only with the consent of the inhabitants
and in 1788 Captain Phillip was charged by the King to “open an inter-
course with the natives, and to conciliate their affections,” and if any
were “wantonly destroy[ed]” the offender was to be punished. Phillip
reported that “the natives have ever been treated with the greatest
humanity and attention,” and he hoped to teach them “the advantages
they will reap from cultivating the land” (quoted in R. King 1986: 80,
83—4). The local population around Port Jackson was estimated to be
about 2,000, and it soon became clear that not only were other parts of
the country inhabited but that Aboriginal peoples had their own mutu-
ally recognized territories. A mode of interaction was quickly estab-
lished. The settlers decimated stocks of fish and game, and in 1789
smallpox killed about half the Native population (Day 2001: 42-3) dis-
cusses whether it was deliberately introduced). By 1804, the Aboriginal
peoples were telling the Governor that “they did not like to be driven
from the few places that were left on the banks of the [Nepean)] river,
where alone they could procure food. . .. If they could retain some
places . .. they should be satisfied and would not trouble the white
men” (quoted in R. King 1986: 84-6, 89).

In Australia, as in America, policies made in London were frequently
ignored by settlers and their governments. When plans were made to
colonize Tasmania at the beginning of the nineteenth century there was
no doubt that it was inhabited. In 1828, Governor Arthur wrote to
London that he intended “to allot and assign certain specified tracts of
land, for [the Aborigines’] exclusive benefit, and continued occupation™
(quoted in Reynolds 1996: 113). The settlers had other intentions, and
reports of the unremitting slaughter in Tasmania, under martial law
from 1828 to 1833, were a major impetus to formation of the British
and Foreign Aborigines Protection Society (successor to the Society for
the Abolition of the Slave Trade).

After his experience in Tasmania, Arthur offered advice to the
Colonial Office about the colonization of South Australia, a venture
undertaken by a private company with free settlers. In 1832 he wrote that
the “fatal error” in Tasmania was that “a treaty was not entered into with
the natives, of which savages well comprehend the nature” (quoted in
Reynolds 1996: 115). In a communication to the Commission in charge
of settlement the Colonial Office referred to “Tribes of People, whose
Proprietary Title to the Soil, we have not the slightest ground for dis-
puting” (quoted in Banner 2005: 120). However, the Commission and
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the settlers merely paid lip service to such instructions from officials in
London and appropriated land in the new colony as they saw fit.33

In the Mabo judgment it is stated that Cooper v. Stuart (1889) was
“seen as authoritatively establishing that the territory of New South
Wales had, in 1788, been terra nullius not in the sense of unclaimed by
any other European power, but in the sense of unoccupied or uninhab-
ited for the purposes of the law” (p. 103).36 This was one of two propo-
sitions that, Justices Deane and Gaudron write, “provided a legal basis
for and justification of ” dispossession. The second proposition was that
“full legal and beneficial ownership of all the lands of the Colony [were]
vested in the Crown, unaffected by any claims of the Aboriginal inhab-
itants” (p. 108). That is, the feudal fiction was held to apply as soon as
the British set foot in Botany Bay and claimed sovereignty.

Cooper v. Stuart embodied the view that settled (occupied) colonies
were without prior ownership of land. “There is a great difference
between the case of a Colony acquired by conquest or cession, in which
there is an established system of law, and that of a Colony which con-
sisted of a tract of territory practically unoccupied, without settled
inhabitants or settled law, at the time when it was peaceably annexed to
the British dominions” (p. 291). A few paragraphs later Lord Watson
stated that “[t]here was no land law or tenure existing in the Colony at
the time of its annexation to the Crown” (p. 292). However, not every-
one agreed that the New World was terra nullius. Some lawyers had pre-
sented dissenting views in cases (that concerned other legal matters)
earlier in the nineteenth century.?’

In 1827 (in R. v. Lowe), for example, one of the lawyers defending a
soldier accused of murdering an Aboriginal man argued that the court
had no jurisdiction because the manner in which the British had taken
possession of the country was “repugnant to the law of nations”

% The South Australian Constitution Act had been drawn up by the company and
referred to “waste and unoccupied lands.” (For further details of the maneuverings by
the Commission see Reynolds 1987: ch. 6; Banner 2005.) Reynolds writes that South
Australia saw itself as “a child of the era of liberal reform, infused with the spirit of the
Reform Bill and religious emancipation. What was discreetly dropped from the legacy
was the powerful commitment to racial equality which ran through both the anti-slavery
and Aboriginal protection movements™ (1987 121,

3% 14 App Cas 1889; decided by the Privy Council on appeal from the Supreme Court of
New South Wales. The case concerned a grant of land to a settler that contained a reser-
vation about future public use. The government of New South Wales later resumed ten
acres, and the action was challenged.

37 The Privy Council would not have had access to two of the most relevant because the
forma_ll reports were only published after Cooper v, Stuart was decided. Indeed, “the
scarcity of law reporting in early Australia” makes it difficult to determine when terra
nullius was established in case law (Kercher 2002: 101).
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(quoted in Banner 2005: 119). His colleague declared that there could
be no “right of sovereignty over them [the Aboriginal peoples]; they are
the free occupants of the demesne or soil, it belongs to them by law of
nations, anterior to any laws which follow from human institutions”
(quoted in McHugh 2004: 160). Two years later (in R. v. Ballard,
another murder case) the judge argued that “although the notions of
property may be very imperfect in the native[, the] Englishman has no
right wantonly to deprive the savage of any property he possesses or
assumes a dominion over” (quoted in Kercher 2002: 107).

But even those critical of the doctrine of terra nullius usually balked
at the notion that the Aboriginal peoples should be recognized as
owners. Instead they proposed the creation of reserves or compensation.
However, such arguments appear to have been stifled by the mid-1830s.
In 1834 the Chief Justice of New South Wales referred to “His Majesty’s
subjects settling an uninhabited country” (quoted in Banner 2005: 123).
R. v. Murrell in 1836 “appears to be the founding case” in the legal con-
solidation of terra nullius (Kercher 2002: 108).38 Interestingly, the exis-
tence and some rights of the Native peoples were acknowledged but,
nonetheless, the judgment was that they were insufficiently civilized to
exercise sovereignty. In his notes the judge stated that they merely wan-
dered over the land which was thus open for appropriation. Kercher
comments that Murrell was the only early case to be in the law reports
and “was also the case most consistent with popular white views of the
legal position™ (2002: 114).

Two factors may help explain the judgment in Cooper v. Stuart, which
was handed down well after Marshall had delivered his opinions and a
year after the Privy Council had dealt with St. Catherine’s Milling. By
1898 “the common law had industrialized™ and the positivistic doctrine
of undivided sovereignty held sway (McHugh 2004: 31). Moreover,
modern ideas about “race” had reached their full development. The per-
ception of the Aboriginal peoples was that they were lowest in the hier-
archy of races. Late nineteenth-century international law was shaped
by racial doctrines. For instance, in Chapters on the Principles of
International Law, published in 1894, John Westlake discusses “civi-
lization” in terms of a government that is able to stand against other
European powers. No such government is to be found among the
peoples of America or Africa: “Accordingly international law has to
treat such natives as uncivilized.” Thus “the first necessity is that a gov-
ernment should be furnished” by Europeans. In the absence of such a
government, “the inflow of the white race cannot be stopped where

3% This was another murder case but involving only Aborigines. Kercher’s account is
derived from newspaper and archival resources as well as a report published in 18%6.
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there is land to cultivate, ore to be mined, commerce to be developed,
sport to enjoy, curiosity to be satisfied” (Westlake 1894: 142-3; see also
Roberts-Wray’s gloss (1966: 540)). The division of the world among
themselves by the European colonial powers from the late nineteenth
century presupposed that only “civilized” societies could become states
(see Shaw 1986: 43-5).

“Strictly speaking,” Robert van Kricken argues, there was only one
legal precedent when Mabo was heard; only once had the law directly
addressed the question of native title (2000: 66). The precedent was
Milirrpum v. Nabalco (1971) in which Justice Blackburn reaffirmed
Cooper v. Stuart.®® Blackburn has been harshly criticized since Mabo.
Hocking, for example, states of his judgment that “the law was misin-
terpreted and grievously wrong” (1993: 188). But Justice Dawson inter-
preted the law in a similar fashion in his sole dissenting opinion in
Mabo. And Blackburn’s judgment is significant for my argument
because it follows the strict logic of the settler contract.

Blackburn agreed with Cooper v. Stuart that whether a colony was
categorized as settled or not “is a matter of law,” and that Australia
“came into the category of a settled or occupied colony. This is estab-
lished for New South Wales by an authority which is clear and, as far
as this Court is concerned, binding: Cooper v. Stuart” (p. 242). In fact,
the justices in Mabo did not disagree about this particular legal point.
The crucial question was whether status as a settled colony entailed
that, in law, it was uninhabited and without a system of land tenure.®
The plaintiffs in Milirrpum argued that the “subject land” was inhabited
in 1788 and enjoyed a system of law, so the question, in Blackburn’s
words, was “does there exist at common law a doctrine of native title”
(p. 151). It was on this point that Blackburn and Dawson are at odds
with the Mabo judgment.

~ One aspect of the question was whether the Rirratjingu and Gumatj
peoples had enjoyed a system of law. Blackburn concluded that the evi-
dence before him, which included Aboriginal witnesses and two anthro-
pologists, showed that they did. He could not have been more emphatic

3 17 FLR 1971 141; the Gove Land Rights Case. The case concerned land of the
Rirratjingu and Gumatj peoples in the Gove Peninsula, north-east Arnhem Land - very
remote, but included in the land over which the British flag was hoisted on January 26,
1788; it is now part of the Northern Territory. Permanent settlement did not take place
until.thc 1930s. In 1968 Nabalco was granted a mineral lease by the federal government
to mine bauxite. The plaintiffs argued that under common law they had always had a
proprietary right in the land, so the lease was unlawful.

4 The Hig!) Court Justices argued that the legal claim that Australia was settled drew
ona “restricted” concept of terra nullius. That it was settled and “practically unoccu-
pied” involved an “‘expanded” notion. I do not think this distinction is necessary.
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on this point. He stated that he was “suspicious about the truth of the
assertions of the early settlers of New South Wales that the aboriginals
had no ordered manner of community life” (p. 266). His opinion was
that it was not possible to dismiss the plaintiffs’ “social rules and
customs” as “lying on the other side of an unbridgeable gulf.”* Rather,
what the evidence revealed was

a subtle and elaborate system highly adapted to the country in which the
people led their lives, which provided a stable order of society and was
remarkably free from the vagaries of personal whim or influence. If ever
a system could be called “a government of laws, and not of men,” it is that
shown in the evidence before me. (p. 267)

Blackburn’s response to the evidence was that “the question is one not
of fact but of law” (my emphasis). He continued that “[w]hether or not
the Australian aboriginals living in any part of New South Wales had
in 1788 a system of law which was beyond the powers of the settlers at
that time to perceive or comprehend, it is beyond the power of this
Court to decide otherwise than that New South Wales came into the
category of a settled or occupied colony” (p. 244). The presumption
being that, if settled, it therefore was in law without Native title.
Blackburn’s legal argument is striking for the manner in which it
tracks the strict logic of the settler contract. When the first settlers
planted themselves on the shore of (what became) New South Wales and
sovereignty was proclaimed they had to (it was as if they had to) con-
clude an original pact. An original contract simultaneously presupposes,
extinguishes, and replaces a state of nature. A settled colony simultane-
ously presupposes and extinguishes a terra nullius. Settlers plant them-
selves in order to create a civil society out of a state of nature, an empty,
vacant land, where there is no pre-existing title. All title is created by civil
government. Thus, even though Blackburn explicitly stated that the
Rirratjingu and Gumatj enjoyed the rule of law, this was beside the
point. To be acknowledged, their “1aw” had to be recast (had been recast
by the settler contract) in terms of the judicial system of a modern state.

4 His reference is to a much-cited case, In re Southern Rhodesia (1919), in which it
was held that some peoples were “so low in the scale of social organization that their
usages and conceptions of rights and duties are not to be reconcited wi}h the institu-
tions or the legal ideas of civilized society. Such a gulf cannot be bndged’.’ (cited,
Milirrpumn, p. 264; Mabo, p. 39). Blackburn’s later reference to personal whims and
influence also refers to this case; the peoples of Matabeleland were held to lack law
because they were seen to be living entirely at the whim of their ruler, Lobengula. In
addition to discussion of Australian cases in both Milirrpum and Mabo, cases from
the United States, Canada, and other Imperial (later Commonwealth) countries were
canvassed.
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Thus Blackburn argues that Crown ownership of all land - the feudal
fiction — had come into force with the proclamation of British sover-
eignty; “every square inch of territory in the colony becaple the prop-
erty of the Crown. All titles, rights, and interests whatever in land which
existed thereafter in subjects of the Crown were the direct consequence
of some grant from the Crown” (p. 245).4? It followed, therefore, that if
Native title existed it must do so not as a prior occupancy but as a title
granted by the Crown. From his extensive survey of cases, Blackburn
concluded that there was “no place” for a doctrine of native title in any
jurisdiction where the common law had been introduced, unless it had
been created by “express statutory provisions” and in Australia that had
not happened (p. 244). After considering Australian legal history,
Blackburn’s conclusion is that, although there was an understanding
that white occupation of the land “was ipso facto a deprivation of the
aboriginals,” there was no attempt to solve the problem by “the creation
or application of law relating to title to land, which the aboriginals
could invoke” (p. 256).43

Dawson, in Mabo, restates this legal view:

The vesting of the radical title in the Crown upon the assumption of sov-
ereign authority is, . . . incompatible with the continued existence in pre-
cisely the same form of any pre-existing ri ghts, Necessarily the
pre-existing rights were held of a former soverei gnor in the absence of any
sovereign at all. After the Crown has assumed sovereignty and acquired
the radical title to the land, any pre-existing “title” must be held, if it is
held at all, under the Crown. This new title is therefore not merely the con-
tinuation of a title previously held, notwithstanding that it may be iden-
tifiable by reference to the previous title. (p- 129)

Aboriginal title is thus occupancy permitted by the Crown, but in
Australia the Crown “afforded no recognition to any form of native
interest in the land” (p. 139). Dawson argues that the history of settle-
ment shows that it was inconsistent with any such acknowledgment.
Given the number of cases from common law countries referred to in
both Milirrpum and Mabo which included recognition of Native title,
such a view can seem perverse. But Dawson’s position follows the strict
logic of the settler contract, not the tempered logic of the cases cited.

“2 In considering the plaintiffs’ specific claim, Blackburn took the latter to mean that
“property” existed as understood in non-Aboriginal law. “Property,” he argued, included
the rights of enjoyment and use, exclusion of others, and alienation. By that standard
the plaintiffs had not shown that a “proprietary interest” existed (pp. 272-3).

# A “consistent feature” in Australia is that “the consciousness that a native land

problem existed [went) together with the absence of even a proposal for a system of
native title” (p. 259).
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So in a settled colony the terra nullius vanishes; a civil society is devel-
oped as colonists plant themselves, husband the land, and create
modern political institutions. In law, the original inhabitants and their
societies are of no account and it is as if they no longer exist. They and
their lands exist only if expressly recognized by the new state. However,
the Australians “managed to evade law, to keep questions of indigenous
interests in land out of law’s reach” (van Krieken 2000: 74). In other
words, they refused to follow the tempered logic of the settler contract
and there was no recognition of Native peoples’ prior occupancy within
the common law.*

Mabo overturned Cooper v. Stuart and Milirrpum. Justice Brennan
stated that there was a difference between accepting that in 1788 English
law became the law of the new colony and accepting that “the theory
which was advanced to support the introduction of the common law of
England accords with our present knowledge and appreciation of the
facts” (p. 38). He continued that:

The facts as we know them today do not fit the “absence of law” or “bar-
barian” theory underpinning the colonial reception of the common law of
England. That being so, there is no warrant for applying in these times
rules of the English common law which were the product of that theory.
It would be a curious doctrine to propound today that, when the benefit
of the common law was first extended to Her Majesty’s indigenous sub-
jects in the Antipodes, its first fruits were to strip them of their right to
occupy their ancestral lands. (p. 39)

Brennan argued that either the social and cultural level of the Merriam
people would have to be investigated or “the Court can overrule the
existing authorities, discarding the distinction between inhabited
colonies that were ferra nullius and those which were not” (p. 40). Of
course, as Brennan notes, Blackburn was very well aware of the facts
too. The question was the interpretation of the common law — and the
logic of the settler contract. Once Blackburn’s position is rejected
and appeal is made to the “facts,” the strict logic of the settler con-
tract becomes untenable. The way was thus opened for the Court to

“ There is an interesting comparison in the Reasons for Judgment of Chief Justice
McEachern in the Supreme Court of British Columbia in Delgamuukw. He argues that the
plaintiffs’ ancestors had governed themselves in villages but could not be said to have
“owned or governed such vast and almost inaccessible tracts of land in any sense that would
be recognized by the law.” Before the colony of British Columbia was formed there was a
“legal and jurisdictional vacuum” and, after 1858, “aboriginal customs . . . ceased to have
any force, as laws, within the colony.” After the union with Canada in 1871 “there was no
room for aboriginal jurisdiction or sovereignty which would be recognized by the law or the
courts” (McEachern 1991: 222-4). My thanks to Jamie Baugh for a copy of the Reasons.
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recognize Native title and for the tempered logic of the settler contract
to be followed.

The judgment brought Australian jurisprudence closer to that of
Canada following St. Catherine’s Milling. In recent years, a series of
Canadian Supreme Court cases has emphasized prior occupancy;
“when the settlers came, the Indians were there, organized in societies
and occupying the land as their forefathers had done for centuries. This
is what Indian title means and it does not help . . . to call it a ‘personal
or usufructuary’ right” (Calder (1973), reprinted in Kulchyski 1994:
69).%5 In 1982, the rights of the Native peoples were incorporated into
the Constitution Act (§35.1), and in Van der Peet (1996, p. 548) these
rights were characterized as “the means by which the Constitution rec-
ognizes the fact that prior to the arrival of Europeans in North America
the land was already occupied by distinctive aboriginal societies.”*® This
was echoed in Delgamuukw (1997): “aboriginal title arises out of prior
occupation of the land by aboriginal peoples and out of the relationship
between the common law and pre-existing systems of aboriginal law.”*’

But Australia before Mabo followed the strict logic of the settler con-
tract and when rerra nullius is at the center of the constitutional order
a dark shadow is cast over the land. Aboriginal peoples were excluded
from the new state with remarkable thoroughness. Under the common
law doctrine of jus soli, they were, in principle, British subjects, having
been born within the jurisdiction of the British Empire; “in reality they
were dealt with as enemies of the state” (Markus 1994: 38). From the
late nineteenth century through the first third of the twentieth century,
“full blood” Aboriginals were commonly seen as a “dying race.” The
Aboriginal peoples were treated as politically non-existent. As I noted
above, there were no official negotiations and no treaties were entered
into with them.*® The Commonwealth Constitution (1901) excluded

4 Calder v. AGBC (1973) SCR 313. The case was brought by the Nishga’a people claim-
ing an unextinguished right to the occupation and use of their lands in (present-day)
British Columbia. The case was lost but it began a new era of legal and political activ-
ity. On Canadian jurisprudence see also McNeil (1997).

“ Van der Peet v. R (1996) 70 DRL (4th) 385 (SCC). This case also originated in British
Columbia and concerned the right to sell fish caught under a Native license.

47 Delgamuukw v. British Columbia (1997) 3 SCR 1010, at para. 145. The case, originat-
ing in 1987, was about the claim of the Gitskan and Wet’suweten peoples to some 22,000
square miles of territory as prior occupants who had never surrendered their land
through conquest or treaty. The Supreme Court ordered a new trial on the grounds of
defects in pleadings and errors of fact by the trial Jjudge. The judgment confirmed that
oral histories should be given due weight as evidence and stated that there was a duty of
consultation with First Nations.

“ “Tl?roughout Australia, Aboriginal people attempted to negotiate with those who first
occupied their respective lands and although mutual compromises were sometimes
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them from the census (§127), and from the federal power to “make laws
for the peace, order, and good government of the Commonwealth” (§51,
xxvi). In 1902 the Franchise Act excluded Aboriginal peoples from the
national electorate. In subsequent legislation over the years they were
denied citizenship benefits such as old age pensions, unemployment,
and sickness benefits, widows’ pensions, child endowments, and mater-
nity allowances.* In the 1950s, the Australian government allowed the
British government to test nuclear bombs in the deserts of South
Australia, including Maralinga, which was sacred Aboriginal ground.
Documents declassified in the 1980s showed that initially no “accept-
able” radiation levels were even established for the Aboriginal popula-
tions who lived in the open. (See Milliken 1986 for the full story.)

The exclusions went hand-in-hand with the most detailed regulation.
As John Chesterman and Brian Galligan (1997) have now documented,
a vast and incredibly elaborate system of state and Commonwealth
regulation was established that governed the most minute details of
Aboriginal lives and movements, and included the removal of children
from their parents.’® By 1961, for instance, out of a population of some
17,000 people officially designated as Aborigines in the Northern
Territory (under federal jurisdiction), all but 89 had been declared wards.
Chesterman and Galligan comment that the “sheer amount of legislative
ingenuity and administrative effort that went into devising and main-
taining these discriminatory regimes is truly astonishing” (1997: 9). In
Mabo the judges did not mince their words about this paradoxical

reached, these had no legal standing” (McGrath 1995: 14). In 1835 one of the first set-
tlers in Victoria, John Batman, drew up deeds, made payment of blankets, flour, etc.,
and promised a yearly rent in goods to the Kulin people in return for 600,000 acres. The
treaty was quickly declared void and the Crown’s right upheld (see Broome 1995:
125-7).

4 The very complex story is told by Chesterman and Galligan (1997). They discuss the
contortions necessary to provide criteria to distinguish “aboriginal natives” from other
nonwhites and from the rest of the population. In 1944 in Western Australia, legislation
was enacted to enable Aboriginals to apply for a Certificate of Citizenship. The criteria
centered on ability to live a “civilized life.” If granted the dog tag (as the Aborigines
called it) an individual was no longer regarded as a “native or aborigine.” The Act also
stated that the Certificate holder had all the rights and duties “of a native born or natu-
ralized subject of His Majesty” — an interesting insight into jus soli and who actually
counted as a British subject! Chesterman and Galligan comment that it “enabled the
holder, who had been born in Australia, to travel freely within the country,” but not to
be included in the federal electorate (1997: 132-3). They state that “researching and doc-
umenting” their book “has taken years of painstaking work, even though our study is
by no means comprehensive” (1997: 9).

% The present-day survivors have formed a movement of The Stolen Generations. The
story of two little girls who escaped from their kidnappers was recently dramatized by
Peter Weir in his film Rabbit- Proof Fence.
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regime. For example, Justices Deane and Gaudron wrote of “the confla-
gration of oppression and conflict” across the continent, the effect of
which was “to dispossess, degrade and devastate the Aboriginal peoples
and leave a national legacy of unutterable shame” (p. 104); the dispos-
session justified by law constituted “the darkest aspect of the history of
this nation” (p. 109).

Although, in essence, as van Krieken (2000) has argued, Mabo
turned on a point of law, it has been called “the most radical piece of
Judicial law-making in Australian history” (Chesterman and Galligan
1997: 206), and it caused a political uproar. There were wild declara-
tions that no backyard was secure. The judgment was criticized as
political rather than judicial policy making (see, e.g., Lumb 1993 and
Moens 1993), the High Court was said to have become an “unelected
parliament,” and echoes of old claims about savages were heard in
statements about stationary cultures and backwardness (see Markus
1996). Contention has continued and successive governments under
John Howard have been unsympathetic. The Native Title Act, passed
after Mabo in 1993, was curtailed in the Native Title Amendment Act
in 199831

The accusations of political judgments in Mabo had an element of
truth. By 1992 terra nullius had become politically untenable. It was
hardly surprising that all but one judge decided that historical facts now
had bearing on the interpretation of the law. By 1992 not only had the
Western Sahara case (cited in Mabo) been decided but a substantial
change in the legal and political position of the Aboriginal peoples had
taken place. They were enfranchised at the federal level in 1962, were
counted in the census after a referendum in 1967, and other legislative
reforms were made to end their exclusion from citizenship rights. From
the 1960s onward, Aboriginal organizations and voices raised the ques-
tion of dispossession in a manner that made it harder to ignore, includ-
ing a tent embassy set up outside Parliament in Canberra. In the late
1970s calls for a treaty, a Makaratta, between the Aboriginal peoples and
the Australian government, were made. Land rights began to be granted
in the 1970s, and by 1989 Aboriginal peoples held about a third of the
land in the Northern Territory and about a fifth in South Australia. In
1990 the Aboriginal and Torres Strait Islander Commission began its

51 One question left open was whether pastoral leases, covering some 40 percent of the
country, had extinguished Aboriginal title. This was decided in Wik Peoples v.
Commonwealth (1996). The (narrow) majority judgment was that title survived and that
the Crown does not necessarily become beneficial owner when the lease expires. The
majority also held that pastoral leases were not leases in common law but bundles of

statutory rights so the terms of each lease become crucial (see F, Brennan 1998; Reynolds
1993).
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work and in 1991 a Council for Aboriginal Reconciliation was set up.
Internationally, too, by 1992 Indigenous peoples were established on the
political stage.

Mabo also illustrates that once the strict logic of the settler contract
is tempered the problem of sovereignty is never far away. If terra nullius
is rejected, Native title is acknowledged and the “facts” (historical,
anthropological, social) provide a basis for the law, the problem of
legitimacy begins to surface. If, as laid down in Mabo, Australia was
not terra nullius in 1788, if “distinct aboriginal societies” existed in
Canada, and if “nations” existed in the United States, what made it
legitimate for settlers to be planted and a modern state constructed?
Why was the settler contract justified? This question still remains on
the table.

Y Past and Present

The process of decolonization and national self-determination that
began after the Second World War has swept away all but tiny remnants
of the colonies of the European powers, but the Native peoples of the
two New Worlds, living within the boundaries of the states constructed
from the plantation of settlers, have never been seen as candidates for
sovereignty. From 1922 to 1924, the League of Nations refused to
accept the Six Nations of the Iroquois Confederacy as members or to
intervene on their behalf with the Canadian government, on the
grounds that Canada’s status as a sovereign state precluded recognition
for peoples within its borders (Nichols 2005). The United Nations has
followed in the footsteps of the League by supporting the maintenance
of existing state boundaries and treating Indigenous peoples as national
or cultural minorities, not nations or peoples. In other words, the
sovereignty of states has been trumps. What effect the Draft UN
Declaration on the Rights of Indigenous Peoples might have remains to
be seen.?

However, we no longer live under the “sovereignty” of the Westphalian
model. The inadequacy of the model in light of political developments
over the past quarter-century, including the creation of the European
Union, and the large economic and social changes gathered under the
heading of globalization, has been much discussed. New political con-
ceptions are being put forward to meet new circumstances; multilayered
“sovereignty” and more flexible memberships would allow the sover-
eignty (autonomy) of the Indigenous peoples to be accommodated.

52 For an argument that the Draft Declaration embodies the right of self-determination
as a basic human right see Holder (2004).
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A period of rapid change provides an opportunity to begin to refigure
political relationships and remedy past injustice.

Jacob Levy has recently argued that the logic of the common law is
incompatible with Aboriginal sovereignty and that the reasoning of
Australian scholars who link Mabo to sovereignty is “fallacious” (2000:
170). He claims that it is only the logic of self-government, not the
common law, that recognizes “a lawmaker in addition to, or instead of,
laws. . . . Put another way, indigenous people are seen as having a right
to give themselves laws rather than simply live according to their laws™
(2000: 172). To refer to “living according to laws” sits easily with a view
of Native peoples as cultural minorities. Talk of “giving themselves
laws” raises the specter of self-governing nations. Levy’s line of argu-
ment is a version of the tempered logic of the settler contract. Laws do
not fall from heaven. When, under common law, Indigenous peoples are
acknowledged as organized societies occupying their own territories,
implicit acknowledgment is made not just of laws but lawmakers. To
live according to laws means that life is lived under a system of govern-
ment, which includes lawmakers (whether or not they operate in the
same way as the lawmakers in a modern state). In recognizing Native
title there is necessarily also recognition, albeit implicit, of a “people”
that holds the title; that is, an organized self-governing society with laws
that regulate social interaction (see Webber 2000).%3

Levy comments that “land rights grounded in the self-government
model . .. look more like political territory rather than like private
property” (2000: 172). Indeed they do. The lands of Native peoples were
not private property as justified in theories of original contracts or as
understood by the settlers. That was, in part, why the lands were deemed
terra nullius. Native lands belonged to peoples or nations, not private
individuals or corporations. They were the equivalent of England, not
of the landholdings of the Duke of Devonshire or John Doe. This is
precisely why the question of the legitimacy of the settler contract — of
sovereignty — arises.

The cases I have been citing have been concerned with dominium;
imperium is always presupposed. As Borrows comments (referring to
a statement in Delgamuukw that native title “crystallized” when sover-
e_ignty was proclaimed), sovereignty is “pretty powerful stuff. ...
simply conjuring sovereignty is enough to change an ancient peoples’

33 “The tenure is ‘collective’ because the common law treats the land as the province of
the community concerned; any internal allocation is left to the community” (Webber
2000: 7_071). He also points out that the Australian tendency to treat native title as if only
recognition of proprietary rights were involved raises the dilemma that “if they do
enfor(.:e an indigenous title like any other, they will, by that very act, displace the indige-
nous institutions on which the title depends” (2000: 73).




The Settler Contract 75

relationship to their land” (1999: 558). In Mabo it was held that
Australian law had conflated sovereignty with ownership of land and so
had clung to the view that Native title was extinguished on the declara-
tion of sovereignty (see also Roberts-Wray 1966: 626, 631). Yet when
sovereignty and ownership are separated and recognition of prior occu-
pancy is granted, are there no implications for sovereignty? ,

The Mabo judgment explicitly stated (p. 32) that “the question
whether a territory has been acquired by the Crown is not justiciable
before municipal courts” (for an alternative view see Borrows 1999:
576-80). In Canada, in Sparrow (1990) the justices agreed that, while
the Native peoples’ right to land had been recognized since the
Proclamation in 1763, “there was from the outset never any doubt that
sovereignty and legislative power, and indeed the underlying title, to
such lands vested in the Crown” (reprinted in Kulchyski 1994: 225).54
This was recently reaffirmed in Van der Peet (p. 458); the Constitution
is “the means by which prior occupancy is reconciled with the assertion
of Crown sovereignty over Canadian territory.”

For several reasons it might be objected that in the twenty-first
century to raise the issue of sovereignty is a red herring. Use of the term
“sovereignty,” it could be argued, is misleading; most Native peoples are
not seeking to set up their own states. They are realistic enough to rec-
ognize that in the decades to come the most powerful state in the world
and two mid-sized powers are unlikely to wither away.>®* Moreover, as
illustrated by the United States where Native peoples have long had their
own jurisdictions, broad measures of self-government (“sovereignty”)
can be granted within existing states. Such rights of self-government
have been used to open casinos on Indian lands. Recent developments in
Australia and Canada reinforce this point. For example, in 1998 Canada
entered into a treaty with the Nisga’a people under which they own their
lands in fee simple, and Nunavut came into being in 1999, comprising
around a fifth of Canadian territory. Again, it could be argued that,
although manifest injustices occurred in the past, the damage was done
long ago and non-Native inhabitants today are not to blame for those
events. Any current injustices to Native peoples should be tackled, but
that has nothing to do with original plantings and sovereignty.

This last objection raises a complex set of questions about the rela-
tionship between past and present. Everyone — including myself — who

3 R v. Sparrow (1990) 70 DRL (4th) 385 (SCC). The case was over fishing rights of the
Musqueam Band in British Columbia and the size of a drift net. The Supreme Court
also unanimously agreed “that ‘existing’ [rights] means ‘unextinguished” rather than
exercisable at a certain time in history” (reprinted in Kulchyski 1994: 219).

55 Although challenges to sovereignty have been made. For Australia see Coe v. the
Commonwealth, 1979; ALR, 24, 118.
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lives in the two New Worlds is benefiting from the dispossession of the
Native peoples. If remedies for present-day injustices are to be found,
past and present cannot be so neatly separated as this line of argument
suggests (see chapter 5 below). To understand why injustices today take
particular forms is not possible without knowledge of the past. The fact,
for example, that Native peoples score so poorly on all the standard social
indicators — infant mortality, life expectancy, education, incidence of par-
ticular diseases, unemployment and so on — cannot be fully explained
without reference to past events and attitudes, without reference to past
relations between nations and peoples as well as to present policies.

Exactly how the connections between past and present are to be made
is a controversial matter. Janna Thompson, for instance, has recently
suggested some ways in which to think about this question, emphasiz-
ing that peoples and states are transgenerational entities. She points out
that when a state enters into a treaty the supposition is that it will be
honored by governments and citizens of the future. Similarly, today’s
governments and citizens have a responsibility, a historical obligation,
to acknowledge and deal with past wrongs; whether or not they feel
guilt or shame about the past is irrelevant to the responsibility they
bear, as “national successors,” for setting things to right (2002: 89).
Reparation should take the form of just reconciliation; that is, the trust
and mutual respect violated in the past should be reestablished.

There are no easy answers about how to do this. How best to rectify
injustices of even the relatively recent past is an extremely fraught ques-
tion, as shown by the debate and controversy surrounding various
Truth and Justice Commissions, trials and amnesties of the last several
years. There are also other complicated issues, such as whether the
whole of the past is necessarily to be condemned (see Mulgan 1998) or
about safeguarding human rights, especially those of women. And
then, in addition to necessary policy changes, there is the issue of sym-
bolic acts, such as demands for official apologies. Symbols can play an
important role. The continued outright refusal of the Australian Prime
Minister, John Howard, to make a public apology for dispossession and
injustice hardly fosters mutual respect.® On the other hand, hundreds
of thousands of citizens have signed “sorry books” and 250,000 people
marched across Sydney Harbour Bridge in May 2000, accompanied by
an aircraft writing “sorry” in the sky, in support of reconciliation.

The most fundamental symbolic act of all — and, given the political
realities of a world of states and their military power, it will remain
!argely symbolic — is acknowledgment that the settler contract lacked
justification, that, therefore, a question mark hangs over sovereignty.

5% For a discussion of Howard's background and the refusal, see Marr (1999: ch. 2).
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This is the action ruled out of court. While objections can be raised to
talk of Native “sovereignty,” no doubts are expressed about the legiti-
macy of the states constructed in the two New Worlds. Hobbes says at
the conclusion of Leviathan, “there is scarce a Common-wealth in the
world, whose beginning can in conscience be justified” (1996: 486). True
though this is, a democratic state whose “beginning” is the settler con-
tract requires the creation of a new political legitimacy, the building of
a new settlement with Native peoples.

Political theorists have a part to play by bringing the question of
legitimacy out of the shadows. A start has been made in recent discus-
sions of the role of early modern theories in justifying European expan-
sion and in debates about the rights of Indigenous peoples.’” The
problem is that most political theorists, including democratic theorists,
take the modern state for granted. Tully has recently called attention to
the way in which much contemporary political theory obliterates any
discussion of embarrassing origins; argument proceeds from “an
abstract starting point . . . that had nothing to do with the way these
societies were founded” (2000: 44). The most prominent example of
such an abstract starting point, contract theory as revived by John
Rawls (1999h), is a direct successor to early modern theories of an orig-
inal contract.

Rawlsian contract theory has become extraordinarily influential, but
it takes no account of the actual origins of countries that, it is held, are
best understood as if they were based on an agreement in an original
position. Few traces can now be found of the settler contract and dis-
possession; contemporary contract theory is peopled by parties who are
abstracted from social and political institutions and structures. The
parties are provided with preferences, tastes, and a degree of risk aver-
sion and are concerned with distributive justice rather than subordina-
tion or structural change. They are deprived of the knowledge that they
systematically benefit from dispossession and the structures of racial
privilege that constitute the modern democracies of the two New
Worlds. For them to have such an understanding would require that
the history and institutions so efficiently eliminated in contemporary

57 The latter are to be found in political theory in the literature on multiculturalism,
beginning from the mid-1990s (in particular in Kymlicka 1995; Tully 1995; and Levy
2000). The first problem is that “multiculturalism™ is used to cover both the position of
Native peoples and that of nonwhite groups (minorities) that have migrated to Europe
and North America since the 1960s. Most discussions focus on the latter (and center
round the same few examples) and have little to say about the connections between
European colonialism and the more recent migrations. Second, as the term “multicul-
turalism” implies, the focus is on cultural differences, whereas many important questions,
especially in the case of Indigenous peoples, are political.
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contractual theorizing are put back in place, a very difficult task within
the confines of Rawlsian theory.

The logic of theories of an original contract is that the “beginning,”
the creation of a new civil society, is made on a clean slate. Such a con-
dition can be part of a thought experiment but it forms no part of the
political world; the lands of the two New Worlds were not empty. Terra
nullius is now a legally and politically bankrupt doctrine and questions
about sovereignty and legitimacy will have to be tackled in the long run
if a just accommodation and reconciliation is to be achieved. The three
states where terra nullius was central to the justification of their creation
pride themselves on their democratic credentials. The credentials will be
more presentable once the settler contract is repudiated and a new
democratic settlement is negotiated with the Native peoples.
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The Domination Contract
Charles W. Mills

Carole Pateman’s The Sexual Contract (1988) has become a classic text
of second-wave feminism, and is widely and deservedly seen as con-
stituting one of the most important challenges of the last 20 years to
the frameworks and assumptions of “malestream” political theory.
Moreover, its influence is not restricted to gender issues, since it was the
inspiration for my own book, The Racial Contract (1997), which has
also become quite successful in the parallel, if not as well-established,
field of critical race theory. The impact of both books, of course, orig-
inates in part from their refusal respectively of “pink” and “black” the-
oretical ghettoization for a frontal conceptual engagement with a (male,
white) intellectual apparatus, social contract theory, that has histori-
cally been central to the modern Western political tradition, and which
has been spectacularly revived in the past three decades as a result of
John Rawls’s 4 Theory of Justice (1999h). Pateman and I are saying that
the history of gender and racial subordination requires a rethinking of
how we do political theory, that it cannot be a matter of some minor,
largely cosmetic changes — a few “she’s” sprinkled in where there were
previously only “he’s,” a pro forma (if that much) deploring of the
racism of Enlightenment theorists — before continuing basically as
before. As such, the goal is a revisioning of the tradition that we both
want the white male majority of practitioners in the field to accept and
to incorporate into their own work.

What, though, is the specific nature of this challenge for contract
theory in general, and Rawlsian normative theory in particular? As
readers will have seen from our opening dialogue, Pateman is quite
hostile to the project of trying to retrieve the contract for positive ends.
So in this and the next chapter, I want to make a case for generalizing
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this revisionist version of the contract and turning it to the theorization
of gender and racial justice. My claim will be that the concept of a
«domination contract” can be fruitfully employed to overturn the mis-
leading framework of assumptions of mainstream social contract
theory, thereby better positioning us to tackle the pressing issues of
“non-ideal theory” that, far from being marginal, in fact determine the
fate of the majority of the population.

The “Contract” as Protean

Let me begin — in the “underlaborer” tradition of analytic philosophy —
with some preliminary clarificatory distinctions. For if Pateman’s book
has been read in divergent and contradictory ways, as it has, thento a
significant extent this interpretive variation goes with the conceptual
territory. There are at least three major sources of the ambiguities in
Pateman’s revisionist contract: one endemic to the literature in general,
even just the mainstream variety; one arising distinctively from her
radical and unfamiliar non-mainstream use of the idea; and one gener-
ated by divergences in terminology.

The general problem is the astonishing range of the ways in which the
idea of the “contract” has historically been employed, ironically — or
then again, not ironically at all - coupled with the fact that in most cases
it is actually doing no work, and is, in effect, otiose, a disposable part of
the argument. (With only slight exaggeration, one could quip that in the
long history of social contract theory, very few actual social contract
theorists can be found.)

To begin with, there is the notion of the contract as in some sense,
whether stronger or weaker, descriptive/factual. For example, the con-
tract as ur-sociology or anthropology, providing us with a literal account
of what actually happened. Or, more weakly, the contract as a plausible
hypothetical reconstruction of what might have happened. Or, more
weakly still, the contract as a useful way of thinking about what hap-
pened — the contract “as if” — though we know perfectly well it did not
happen that way. Then within this “descriptive” sense, whether robustly
or thinly conceived, there are additional differences (cross-cutting the
above) of, so to speak, the object of the contract. Isit a contract to create
society, or the state, or both? And, to introduce further complications
within these categories, is society envisaged as an aggregate of individu-
als or a transformed collective community, and are rights alienated
to the state or merely delegated to it? Then there is the contract as
normz.xti've. For example, the contract as the outcome of a collective-
bargaining agreement that brings morality into existence as a con-
ventionalist set of principles. Or the contract as a way of elucidating
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and codifying pre-existing and objective moral principles, whether
grounded in natural law or human interests. Or the contract as a
thought-experiment, a device for generating moral intuitions about
justice through the strategy of combining prudential motivation with
ignorance of crucial features of the self.

So the concept has been used in radically different ways —the contract
as literal, metaphorical, historical, hypothetical, descriptive, prescrip-
tive, prudential, moral, constitutional, civil, regulative ideal, device of
representation. It is no wonder then, that, as David Boucher and Paul
Kelly conclude in an introductory overview of social contract theory:
“The idea of the social contract when examined carefully is seen to have
very few implications, and is used for all sorts of reasons, and generates
quite contrary conclusions” (1994a: 2). Or as Will Kymlicka concurs in
an encyclopedia essay: “In a sense, there is no contract tradition in
ethics, only a contract device which many different traditions have used
for many different reasons™ (1991: 196).

Moreover, as if this bewildering array of distinctions were not
enough, a further complication is that Pateman’s peculiar use of the
contract idea revives a strand of the contract tradition that has been so
marginalized and ignored that it does not even have a name in the sec-
ondary literature: what I have called elsewhere the “domination con-
tract” (Mills 2000). Though Pateman herself does not explicitly make
the connection in The Sexual Contract, and though I have never seen
them linked in discussions of her work, a case can be made that the
sexual contract develops an idea whose nucleus is actually originally to
be found in Rousseau’s “class contract” of his 1755 A Discourse on
Inequality (1984, 1997a). Seven years before publishing the Social
Contract (1968, 1997d), Rousseau in his Discourse on Inequality (1997a)
condemned and set out to explain the non-natural “political” inequali-
ties of class society, which are the result of “a sort of convention,” and
that consist in “the different Privileges which some enjoy to the preju-
dice of the others, such as to be more wealthy, more honored, more
Powerful than they” (p. 131). He offered a “hypothetical and condi-
tional” (p. 132) history of technological progress in the state of nature,
which eventually led to the development of nascent society, private
property, growing divisions between rich and poor, and a state of war.
In Rousseau’s reconstruction, the wealthy, alarmed by this threat to
their property and security, promised to the poor new social institutions
that pretended to offer justice, peace, and impartial social rules for the
mutual benefit of all. But in actuality these institutions

irreversibly destroyed natural freedom, forever fixed the Law of property
and inequality, transformed a skillful usurpation into an irrevocable right,
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and for the profit of a few ambitious men henceforth subjugated the whole
of Mankind to labor, servitude and misery. (p. 173)

Rousseau’s contract is therefore a bogus contract, contract as scam —
in the words of Patrick Riley (2001a: 4), “a kind of confidence trick on
the part of the rich.” In its uncompromising demystification of the con-
sensual illusions of mainstream contract theory, it anticipates by a
century Marx’s later critique of supposedly egalitarian liberalism as a
mask for the differential power of a capitalist ruling class. The later
Social Contract, of course, would go on to outline an ideal contract that
prescribed how society should be founded and what kinds of institu-
tions would, through the “general will,” be necessary to achieve genuine
political egalitarianism. But in Discourse on Inequality, Rousseau is
describing, if only in a “hypothetical and conditional” sense (1997a:
132), what might actually have happened.

The point is, then, that a clear precedent exists in the Western con-
tract tradition for the idea of an exclusionary manipulative contract
deployed by the powerful to subordinate others in society under the
pretext of including them as equals. Yet whether because of the unac-
ceptable radicalism of the idea, its polar incongruity with a main-
stream conception for which, underneath all the variations listed
above, a legitimizing consensuality is the crucial common factor, or
the brevity of his treatment, Rousseau’s first contract is hardly dis-
cussed in the secondary literature, whether on social contract theory
in general or on Rousseau in particular. It is mentioned, for example,
neither in David Boucher and Paul Kelly’s (1994b) anthology on social
contract theory, nor in Christopher Morris’s (1999b) anthology, nor
in Stephen Darwall’s (2003) anthology, nor in three encyclopedia
essays on the subject (Laslett 1967; Kymlicka 1991; Hampton 1993).
Even The Cambridge Companion to Rousseau (Riley 2001b) devotes
only a few paragraphs to it — not an entire essay, nor even a subsection
of an essay.

So given this absence of any developed analysis in the literature, it is
perhaps less surprising that the distinctive features of Pateman’s “con-
tract” should not have been recognized as homologous to Rousseau’s,
though centered on gender rather than class. For in The Problem of
Political Obligation, whose subtitle is 4 Critical Analysis of Liberal
Theory, Pateman gives a detailed discussion — indeed one of the most
detailed in the secondary literature — of this “fraudulent” contract,
which “has no basis in ‘nature,’” but “is a result of a particular form of
social development™: “It is a contract that gives ‘all to one side’ and is
based on inequality; its function is to maintain and foster that inequal-
ity by legitimizing political regulation by the liberal state” (1985: 148,
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150). Her later “sexual contract” can be seen as extrapolating this
demystificatory contract to the analysis of gender relations, though as
I said she does not explicitly connect them herself in the later book. At
any rate, I want to suggest that we formally recognize this use of social
contract theory as a strategy for theorizing domination within a con-
tract framework, since, as I will argue below, it provides a conceptual
entry point for importing the concerns and aims of radical democratic
political theory into a mainstream apparatus. And because the formal
act of naming an entity helps to make it more real for us, incorporating
it into our discursive universe, I move, as proposed (Mills 2000), that we
call it the “domination contract.”

Finally, the third factor accounting for ambiguities in Pateman’s
position is terminological. “Contractarianism” is usually taken in
political theory to be coextensive with social contract theory in general,
and as such to be a very broad umbrella covering many different vari-
ants (as illustrated above). In particular, as both Will Kymlicka (1991)
and Jean Hampton (1993, 2001) point out in essays on the subject, the
Hobbesian variety of contract theory, which derives morality from
prudence as a conventionalist set of rules for coordinating the con-
strained advancing of our interests in a social framework, is radically
different in its crucial assumptions from the Kantian variety, for which
the contract is merely a regulative ideal, and morality inheres in the
objective categorical imperative to respect others’ personhood. The
former kind leads to David Gauthier’s Morals by Agreement (1986),
the latter to John Rawls’s A Theory of Justice (1999h), two books obvi-
ously quite different in their prescriptions for social justice despite
their common contract identity. For this reason, some ethicists and
political philosophers, such as T. M. Scanlon and Stephen Darwall,
think the distinction is so crucial that it needs to be made explicit in our
terminology, and they differentiate accordingly between contractari-
anism (the Hobbesian use of the contract idea) and contractualism
(the Kantian use of the contract idea) (Darwall 2003). In this vocabu-
lary, Gauthier would be a contractarian, but Rawls would then be a
contractualist.

Now Pateman speaks generally about “contract theory” in the
opening pages of The Sexual Contract (1988). But it turns out that she
is using the term in a restricted sense, for she specifies that “property”
is crucial to her argument, though this is not “property in the sense in
which ‘property’ commonly enters into discussions of contract theory,”
as including material goods and civil freedom. Rather, “The subject of
all the contracts with which I am concerned is a very special kind of
property, the property that individuals are held to own in their persons”
(p. 5). And she goes on to say:
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I shall refer to the [most radical form of contract doctrine], which has its
classical expression in Hobbes’ theory, as contractarian theory or contrac-
tarianism (in the United States it is usually called libertarianism .. .) ...
For contemporary contractarians . . . social life and relationships not
only originate from a social contract but, properly, are seen as an endless
series of discrete contracts. . . . From the standpoint of contract, in social
life there are contracts all the way down. (pp. 14-15)

When Pateman uses the term contractarianism, then, it is really this
restricted version of contract she has in mind (Hobbesian/libertarian),
involving contracts “all the way down,” not social contract theory in
general. And obviously this would not be an accurate characterization
of Kantian contract theory, for which the will is to be determined not
by subjective inclination “all the way down” but rather objective uni-
versal moral law. For Kant, the normative bedrock of societal interac-
tion is supposed to be the categorical imperative to respect others as
ends in themselves. So when Pateman writes that in contract theory
“universal freedom” is always “a political fiction,” since “contract
always generates political right in the form of relations of domination
and subordination” (p. 8), one has to remember that her implicit refer-
ence is primarily to contract in the specific term-of-art sense she has pre-
viously stipulated. Clearly from our opening dialogue she is dubious
about the “contractual” variety also. But given what various theorists
have seen as the crucial differences between the two kinds, the extrapo-
lation of her indictment to the Kantian version does not, to say the
least, follow straightforwardly. At any rate, I will contend that more
argument needs to be given to establish her case. I am going to proceed,
then, on the assumption that the very strong statement made in the
Jacket copy on the paperback edition of The Sexual Contract — “One of
the main targets of the book is those who try to turn contractarian
theory to progressive use, and a major thesis of the book is that this is
not possible” — is mistaken as a general characterization of contract
theory, and try to demonstrate precisely the opposite: that social con-
tract theory, including Pateman’s sexual contract, can be so turned.

Hampton, Pateman, Okin: Toward a Theoretical Synthesis

So what I now want to do is to argue for a version of the sexual con-
tract which does not preclude using contract theory to address issues of
gender justice, and which can be seen as a particular instantiation of the
domination contract. Since two of the most prominent feminist advo-
cates of social contract theory were the late Jean Hampton and the late
Susan Moller Okin, I will try to show that, suitably modified, Pateman’s
sexual contract is not at all in necessary theoretical opposition to their
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views, as is conventionally supposed. In fact I will claim that it can be
thought of as complementing them, and should indeed be synthesized
with them to produce a distinctively feminist contract theory that is all
the more powerful precisely for its recognition of the historic (and
ongoing) patriarchal restriction of the terms of the contract.

Consider first Jean Hampton. In her essays on contract, Hampton
(1990, 1993, 2001) makes a crucial point that will be useful for us in
developing the idea of the domination contract. She reminds us that
unlike the contemporary Rawlsian contract, which is merely a norma-
tive thought-experiment, at least some of the classic contract theorists
(though not Kant) “intended simultaneously to describe the nature of
political societies, and to prescribe a new and more defensible form for
such societies” (Hampton 1993: 382). So for them the contract was both
descriptive and prescriptive. Moreover, Hampton believes that — suit-
ably attenuated — this descriptive side of the contract should be revived.
For once we realize that contract is basically a matter of “imagery,” a
“picture,” we should recognize that it is not vulnerable to standard lit-
eralist objections (for example, that no promises are actually exchanged
to support governmental structures), as it is essentially just expressing
the insight that “authoritative political societies are human creations,”
“conventionally-generated” (1993: 379, 382-3).

So the first great virtue of contract theory for Hampton is its captur-
ing of the crucial factual/descriptive truth that society and the polity are
human-made - not organic “natural” growths or the product of divine
creation. And this insight is, of course, distinctively modern, demarcat-
ing the conceptual universe of the modern period from that of antiquity
and medievalism. Thus we get Hobbes’s famous anti-Aristotelian
characterization of the commonwealth as “an Artificiall Man; though
of greater stature and strength than the Naturall” (1996: 9). The polis
is not natural but constructed, artificial. Similarly, contemporary com-
mentators such as Michael Walzer suggest that: “Perhaps the most sig-
nificant claim of social contract theory is that political society is a
human construct . . . and not an organic growth” (1995: 164). Banal as
it may seem to us now, this insight was revolutionary in its own time,
and I will argue below that indeed its full revolutionary significance has
yet to be fully appreciated and exploited. For once we understand how
far the “construction” extends, we will recognize that it can be shown to
apply to gender and race also.

The second important truth captured by contract theory is, of course,
the one that the contemporary contract does focus on: the moral equal-
ity of the contracting parties and its normative implications for
sociopolitical structures. Here Hobbes is not the appropriate represen-
tative figure since, as noted above (Kymlicka 1991; Hampton 1993,
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2001; Darwall 2003), commentators standardly differentiate between
the Hobbesian and the Kantian contract. The first is rooted in the rough
physical and mental (rather than moral) equality of the contractors in
the state of nature, and leads to rational prudence rather than the altru-
istic regard for others for their own sake, as beings of intrinsic moral
worth, that we associate with the second, that of Kant. Thus in the most
famous contemporary version of the moral contract, John Rawls’s
thought-experiment to determine what “the principles that free and
rational persons concerned to further their own interests would accept
in an initial position of equality as defining the fundamental terms of
their association” (1999h: 10), this scenario is set up to be not a process
of bargaining, but rather, through the veil of ignorance, the modeling
of an impartial other-regardingness.

Now it should be obvious that in this weak and minimal sense — con-
tract as committed to society’s being a human construct created by
morally equal contractors, whose interests should be given equal weight
in the sociopolitical institutions thereby established — there is nothing
that anybody, including those wishing to theorize gender and racial sub-
ordination, should find objectionable about contract theory. Certainly
it is not the case that feminists and critical race theorists want to argue,
on the contrary, that sociopolitical institutions are natural rather than
humanly created or that some humans are morally superior to others.
At this highly abstract level of characterization, social contract theory
is unexceptionable.

The problem really inheres, I suggest, in the assumptions that begin
to be incorporated, the conceptual infrastructure that begins to be
installed, at a lower level of abstraction, and the ways in which, whether
explicitly or tacitly, they vitiate the accuracy of the descriptive mapping,
obfuscate crucial social realities, embed certain tendentious conceptual
partitionings (e.g., the private/public distinction), and thereby undercut
the transformative normative egalitarian potential of the apparatus. So
my claim is that our critical attention should really be directed at these
“thicker” auxiliary shaping assumptions rather than the “thin” idea of
the contract itself (in the minimal sense sketched above).

Start with the factual/descriptive side. While it is true that society and
the state are human creations, it is obviously false, as mainstream con-
tract theory classically implies, that all (adult) humans are equal con-
tractors, have equal causal input into this process of creation, and freely
give informed consent to the structures and institutions thereby estab-
lished. The repudiation of this picture was, of course, the whole point of
Rousseau’s critique in his depiction of the “class contract.” The wealthy
have-more power than the poor, and manipulate the rest of the popula-
tion into accepting sociopolitical arrangements to which they would not




The Domination Contract 87

actually consent were they aware of their real consequences. So the
human equality of the state of nature becomes the unnatural “political”
inequality of a class society ruled by the rich. But this plutocratic polity
is not to be thought of as the outcome of free and informed choice
among symmetrically positioned individuals. Rather it is the outcome of
the collusion among themselves of a social group with far greater influ-
ence, who have their own self-seeking agenda. The real “contractors” (in
the sense of those who are controlling things and know what is going on)
are the rich. Similarly, in Pateman’s sexual contract and my racial con-
tract, men and whites, through a mixture of force and ideology, subor-
dinate women and people of color under the banner of a supposedly
consensual contract. So the latter are the victims, the objects, of the
resulting “contract” rather than subjects, freely contracting parties, and
are oppressed by the resulting sociopolitical institutions.

But note that there is no inconsistency at all between pointing out
these usually unacknowledged facts of class, gender, and racial subordi-
nation and continuing to affirm the “weak” (arguably defining) contrac-
tual assertion of a humanly created society and polity. Contract theory
in this minimal sense is not refuted by the actual history of social oppres-
sion and political exclusion since it is still true that it is humans (though
a particular subset) who have been responsible for this history. The
problem is that the actual “contracts” and their agents have been quite
different from how they have been represented in the mainstream litera-
ture. But far from the subordinated being motivated as a result to want
to deny the role of human agency in creating the resulting polity, surely
this is all the more reason for them to want to affirm, indeed insist upon
it! Class society, patriarchy, and white supremacy come into being not
“naturally” but as the result of collective human causality — in which,
however, some humans have a far greater causal role than others, and
subsequently benefit far more from the sociopolitical and economic
institutions thereby established. The social contract in its guise as the
domination contract captures these crucial “descriptive” realities while
simultaneously, by emphasizing their “artificial” genesis, bringing them
across the conceptual border from the realm of the natural into the
realm of the political. Class society, patriarchy, and white supremacy are
themselves “unnatural,” and are just as “political” and oppressive as the
(formally and overtly political) white male absolutist rule (for example,
as advocated by Sir Robert Filmer), predicated on white male hierarchy
and moral inequality, that is the exclusive target of mainstream contract
theorists, and which the contract apparatus prescribes abolishing.

Consider now the normative/prescriptive side. The problem is obvi-
ously not that moral egalitarianism among humans is an unattractive
moral ideal, but rather that in these actual contracts moral egalitarianism
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was never realized. Pateman (1988) and numerous other feminist theo-
rists over the past three decades (Clark and Lange 1979; Okin 1992;
Pateman and Gross 1997) have documented the ways in which women
have been seen as unequal by virtually all the male theorists of the classic
canon, including (with the qualified and ambiguous exception of
Hobbes) the very contract theorists who, as paradigmatic theorists of
modernity, so loudly proclaimed human equality as their foundational
assumption. Moreover, this inequality has been manifest in their drawing
of the public/private distinction, their conceptions of marriage, and their
view of the appropriate place of women in the sociopolitical institutions
supposedly “contractually” established. Though the literature on race is
less extensive, a comparable body of work is now emerging here also
(Goldberg 1993,2002; Outlaw 1996; Mills 1997, 1998a; Mehta 1999; Valls
2005). It argues similarly that people of color have generally been
excluded from equal status in liberal thought, and have been seen (in my
phrase) as “subpersons” rather than full persons, thereby justifying their
subordination in the various racialized sociopolitical structures — Native
American and Australian expropriation, African slavery, Third World
colonization — imposed on non-Europeans by Europe in the modern
epoch.

But obviously neither feminists nor critical race theorists are seeking
to reject moral egalitarianism as such. Rather their complaint is that
this egalitarianism has been denied to women and nonwhites both in
theory and in practice, and that — at least for those of us still sympa-
thetic to contract theory — a genuinely inclusive “contract” would need
to recognize this legacy and prescribe appropriate corrective and trans-
formational measures in the light of its historic injustice.

The real source of the problem should now have emerged clearly. The
mainstream story of the contract builds on top of, or conflates with, the
eminently reasonable minimal assumptions of human sociopolitical
agency and human egalitarianism an additional set of assumptions that
are quite false, radically untrue to the historical record. Only some
humans had effective causal input; only some humans had their moral
equality recognized. In this fashion, it completely mystifies the creation
(in the ongoing rather than ab initio sense) of society, denying or obfus-
cating the various structures of domination that are either transformed
(class, gender), or that come into existence (race), in the modern period.
Thus when Christopher Morris, in his introduction to his social con-
tract anthology, writes: “There may, however, be some explanatory
import to the idea of states of nature and social contracts that should
not be overlooked. . . . our political institutions and arrangements are,
in some sense, our creations” (1999a: x), the obvious and classic retort
is: Just who are this “we”? (“What do you mean we, white man?”) Did
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women create patriarchy? Did nonwhites create white supremacy?
Obviously not — these “institutions and arrangements” were created by
some humans, not all. By its undifferentiated descriptive individualism,
by its failure to advert to the existence of, and need to eliminate, “insti-
tutions and arrangements” of group domination, the mainstream
version of the contract sabotages the radical potential of the apparatus.

And it is here, I would suggest, that Hampton’s contract theory
becomes deficient and needs supplementation. Normatively, Hampton
(2001) endorses a feminist Kantian contractualism based on the intrin-
sic worth of all persons (as part, though not all, of a comprehensive
ethic). Moreover, as noted at the start, she also argues for the revival of
the descriptive dimension of contract theory. This proposal is in
keeping with her emphasis elsewhere, for example in her book on polit-
ical philosophy (1997: xiii—xv), that the subject should not be thought
of as purely normative, but as extending to factual issues as well. The
political philosopher, Hampton argues, should seek to understand the
“political and social ‘deep structure’ which generates not only forms of
interaction that make certain kinds of distributions [of resources]
inevitable but also moral theories that justify those distributions.” But
she never brings these insights together, in the sense of asking how the
revived descriptive contract she advocates would need to be rethought
in the light of sexist exclusions, or how the descriptive and the norma-
tive sides of the contract would now need to be related given patriarchy
as a “deep structure” with such a fundamental shaping influence on
society (including, reflexively, the very moral theories generated about
its founding). Instead, like Morris, she speaks of “political societies as
conventionally-generated human creations” (Hampton 1993: 383) and,
without asking who these “humans” and these “people” are, glosses the
contract claim as equivalent to the assertion that:

Certain institutions, practices and rules become conventionally entrenched
(in a variety of ways) in a social system, and in so far as the people con-
tinue to support them, these conventions continue to prevail, and thus
comprise the political and legal system in the country. (1993: 382)

Despite her feminism, then, Hampton does not press the further ques-
tion of how we should think of this supposedly contract-equivalent
“support” once the gender subordination of half the population is taken
into account. Pateman’s sexual contract fills this theoretical gap, making
clear that a “contract” of gender domination would more accurately illu-
minate than the mainstream version not merely the “deep structure” of
a society based on patriarchy, but also its justificatory moral theories and
how they become “conventionally entrenched.” We would then be better
positioned theoretically not merely to apply, in a gender-inclusive way,
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the Kantian contractual theory Hampton endorses, but to understand,
on the metatheoretical level, why its previous (male) application has
been so systematically and structurally, not just contingently, exclusion-
ary. For we would then be in a position to recognize gender itself as a
political system established by the contract, and prescribing accordingly
its own ground rules about the cartography of the social and the appro-
priate distribution of rights, privileges, and freedoms in the polity.!

The relation between the normative and descriptive aspects of the con-
tract is thus necessarily more complicated in this revisionist contractual-
ism than it is in mainstream contract theory. In the mainstream contract,
a (supposedly) consensual founding establishes an egalitarian moral
code. So this is a code we can (supposedly) be comfortable in endorsing.
But once the contract is unmasked as really a contract of domination, the
code itself needs to become an object of scrutiny for us. Under cover of
egalitarianism, the domination contract generates norms, and stipula-
tions about how to apply these norms, that will themselves reinforce dom-
ination, and so which need to be interrogated by those seeking to end their
subordination by the contract. A greater degree of reflexivity, of self-
conscious metatheoretical distancing from and questioning of concepts
and values, is therefore required, insofar as the new normative contract has
to take account of realities ignored or misdescribed by the terms of the old
normative contract — certainly in its original form, but also later, even
when nominally updated and purged of its original sexism and racism.

For even when the contemporary contract seems to drop the descrip-
tive dimension, as in Rawls’s thought-experiment, it continues tacitly to
manifest itself, if only by default, in an underlying factual picture, a
version of history, and a set of assumptions about society that continue
to reproduce the inequities and obfuscations of the historic contract,
and, correspondingly, an apparatus that retains many of its deficiencies.
The famous early feminist critique of Rawls, of course, was that knowl-
edge of gender was not one of the things listed as being stripped from

! By contrast, Hampton’s apparent naivety about Kant is well illustrated when she writes
at one point: “Kant also has opponents who, while agreeing that our value is noninstru-
mental and objective, reject the idea that all humans are of equal value - for example,
those who think human beings of a certain gender or race or caste are higher in value
(and so deserving of better treatment) than those of a different gender, race, or caste”
(2001: 352). But of course Kant himself was a sexist and racist, for whom women could
only be “passive citizens,” while blacks and Native Americans were “natural slaves.” (See
Schroder 1997; Eze 1997a; Bernasconi 2001a, 2002; Mills 2005b.) The concepts of the
sexual and racial contracts enable us to understand how these seemingly contradictory
commitments are reconcilable, not merely in Kant but most other Enlightenment
thinkers of the period, through the workings of white male moral psychologies and
{nO{al boundaries created by the exclusionary “particularistic universalism” of the dom-
ination contract.
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us behind the veil. Nor was there any awareness, in the “general” social
and historical facts we take with us there, of the historic subordination
of half the human race - surely “general” enough to have made the
cut! By assuming heads of households as the representative contractors,
by taking the family as ideal, by not challenging the role of the
public/private distinction, Rawls naturalized the family in the same way
the classic contract theorists did.

Consider now the reclamatory work of Susan Moller Okin (1989).
Okin’s insight was to recognize that Rawls’s moral contract apparatus
had the potential to go beyond Rawls’s own conclusions, once we admit
a “veiled” knowledge of crucial non-ideal facts on gender:

There is strikingly little indication, throughout most of 4 Theory of
Justice, that the modern liberal society to which the principles of justice
are to be applied is deeply and pervasively gender-structured. Thus an
ambiguity runs throughout the work. ... On the one hand, as I shall
argue, a consistent and wholehearted application of Rawls’s liberal prin-
ciples of justice can lead us to challenge fundamentally the gender system
of our society. On the other hand, in his own account of his theory, this
challenge is barely hinted at, much less developed. . . . [This] potential cri-
tique of gender-structured social institutions . .. can be developed by
taking seriously the fact that those formulating the principles of justice do
not know their sex [behind the veil]. (1989: 89, 105)

Okin thus seeks to appropriate the contract for feminism, and in the
closing chapter of her book shows how such a critique of a gender-
structured social order can be developed from behind the veil.
Correspondingly, in her review essay on The Sexual Contract, she criti-
cizes Pateman for rejecting in principle (as Okin sees it) the attempt “to
employ contractual thinking in the service of feminism” (1990: 659).
But I would claim that there need be no principled opposition at all
between their two approaches once we conceive of them as engaged in
different tasks, with Pateman’s view of the contract as intrinsically
subordinating paradigmatically meant as a characterization of the
Hobbesian/proprietarian contract in particular. Okin’s skepticism
about the sexual contract idea — she writes at one point “it is not clear
to me what we gain in understanding by tracing [the forms of patriar-
chal power] to a supposed contract made by men” (1990: 660) — misses
the value of a theoretical innovation that can provide the very knowledge
behind the veil that Rawls’s idealized contract avoids. The gender-
structured social institutions Okin cites are precisely what are sum-
marized in Pateman’s non-ideal contract: the sexual contract.

So we can, I suggest, bring them together under a division of concep-
tual labor in a common enterprise: Pateman doing the actual non-ideal
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contract, Okin doing the ideal normative contract. As emphasized, the
relation between the descriptive and normative sides of the contract
becomes radically different in this alternative contract theory since the
real-life contract is being conceptualized as a domination contract. Thus
our aim becomes to dismantle rather than endorse it. As a “contractor”
in the original position, one is now making a prudential choice informed
by the possibility of ending up female in a society structured by the
sexual contract. Gender subordination in its manifold dimensions and
implications can thus become the object of normative critique, since
these “general facts” are not ignored as in the mainstream contract. The
full ramifications of patriarchy not just for the family but society in
general (the state, the legal system, the differential status of men and
women), as well as typical male moral psychology and dominant andro-
centric ideology, can all now legitimately be considered within a “con-
tractual” framework.

In this fashion, I claim, we can synthesize the crucial insights of
Hampton, Pateman, and Okin to produce a feminist contractualism
stronger than any of them individually: Hampton’s moral Kantian con-
tractualism, informed behind the veil by Pateman’s factual Rousseauean
contract, combined so as to generate an expanded variant of Okin’s non-
ideal version of Rawlsian contractualism, all deployed to achieve gender
justice. From Hampton, the idea of contract as a descriptive metaphor
capturing the key insight of society as a human creation, and the nor-
mative endorsement of Kantian contractualism. From Pateman, the idea
that the actual contract is an exclusionary sexual contract, not a gender-
inclusive one, based on female inequality and inferiority, thereby shaping
both society and, reflexively, our ideas about society. From Okin, the idea
that a feminist agenda on justice can nonetheless still be promoted in a
contractual framework by imagining oneself behind Rawls’s veil with
knowledge of these non-ideal gender realities. So if in the mainstream
contract the circumstances of the creation of the sociopolitical sphere
imply the moral endorsement of the institutions thereby created, in the
radical use of the domination contract, this is inverted. The characteri-
zation of the descriptive contract here serves to alert us to the structures
of systemic institutional oppression, which need to be dismantled.

The Domination Contract

Let me now turn in greater detail to the illustration of the contrast
between these two contracts, and the ways I think progressives can use
the fiomination contract to address issues of gender justice, and social
Justice more generally. Consider the table, which summarizes what I see
as the crucial differences. The key points are as follows:




MAINSTREAM CONTRACT DOMINATION CONTRACT

Ethical Framework
Ideal theory Non-ideal theory

Starting-Point
Ground zero (state of nature, Unjust stage of society
original position)

Role of History
None presupposed Historical account presupposed

Basic Agents
People as presocial atomic individuals People as members of social groups
in relations of domination and
subordination

Status Norm in Society
Equality (ostensibly) Inequality (explicitly)
Economic Transactions
Typically mutually beneficial Typically exploitative
Juridico-Political Sphere
Egalitarian Biased toward dominant groups
Human Divisions
Class, race, and gender as natural Class, race, and gender as artificial
Human Psychology
Basically imported from nature Fundamentally transformed
by society (amour de soi —»
amour-propre)

Obstacles to Accurate Social Cognition
Individual bias, “passions,” Dominant-group interests,
“inclination,” short-term self-interest ~dominant-group ideation

Locus of Problems

Human nature Corrupting social institutions
Goal of Contract

To create a just society (laws, govt, To reinforce and codify unjust
etc.) institutions

Heuristic Purpose for Us
Readers’ endorsement of the Readers’ condemnation of the
contract as creating an ideally just contract, and corresponding
society awakening to systematic social

injustice and the need for
appropriate corrective measures to
realize a just society
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First, the overarching framework is non-ideal theory.? In the historic
version of the mainstream contract, conceived of (though falsely) as
consensual and inclusive, the way in which the polity is founded is sup-
posed to confer on it a positive normative status. As such, the main-
stream contract assumes ideal circumstances: society and government
are brought into existence in a way that is fair, respecting the rights of
those involved. By contrast, we know perfectly well from history that
oppression of one kind or another has been the social norm since
humanity left the hunting-and-gathering stage. The domination con-
tract begins from this simple reality. Though the contemporary
Rawlsian contract drops any historical claims, it nonetheless inherits
this orientation in that Rawls sets out to ask what principles people
would choose in ideally fair circumstances. Thus he makes clear
throughout the book that his contract is an exercise in ideal theory,
intended to work out “the principles of justice . . . defining a perfectly
Just society, given favorable conditions,” and presuming “strict compli-
ance” (1999h: 308-9). However, he claims that this starting-point is ulti-
mately intended to illuminate the non-ideal: “If ideal theory is worthy
of study, it must be because, as I have conjectured, it is the fundamen-
tal part of the theory of justice and essential for the nonideal part as
well” (1999h: 343).

But a case can be made (and will be made in greater detail in later
chapters) that such a starting-point handicaps his enterprise, and cer-
tainly the manifest failure in his own work, and in the thousands of arti-
cles it has inspired over the last 35 years, to apply his theory to the
“nonideal” realities of gender and race does not encourage confidence
in it. By definition, problems arise in non-ideal theory that do not arise
in ideal theory, and one will need mapping concepts and data sets which
cannot be readily extrapolated from those of ideal theory. So it raises the
question of how useful, let alone “essential,” it actually is. The main-
stream contract — unsurprisingly given its conceptual ancestry — tends to
abstract away from issues of social subordination, since historically it is
really predicated on the experience of the bourgeois white male subject,
that subsection of the population emancipated by modernity. By con-
trast, the revisionist contract, through utilizing the device of the domi-
nation contract, makes such issues its primary focus, since (following

2 I am using the ideal theory/non-ideal theory distinction in the sense demarcated by
Rawls. Both ideal and non-ideal theory involve the utilization of moral ideals, and the
attempt to determine what justice requires in a particular situation, so the contrast is
not that between moral and amoral approaches. The distinction is rather that ideal
theory aims at mapping a perfectly just society, while non-ideal theory seeks to adjudi-
cate what corrective or rectificatory justice would require in societies that are unjust.
Rawls’s focus is almost exclusively on the former.
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Rousseau) it starts not from the state of nature but from an already
existing unjust society, and then asks what measures of justice would be
necessary to correct for them.

At the very least, then, Rawlsian ideal theory needs to be informed
by the non-ideal. As just pointed out, to the extent that Rawls’s method
has been found useful in theorizing gender justice, most notably in
Okin’s (1989) work, it has been precisely through the repudiation of the
key Rawlsian assumption of the ideal nature of the family, as a sup-
posed paradigm of human interaction to be sharply contrasted with the
interaction of strangers, and thus not requiring justice to regulate it.
The disadvantaging of female children and women is only able to
appear on the conceptual radar screen through the rethinking of the
public/private boundary, and the unsentimental scrutiny of the actual,
real-life family. In the case of racial justice, the non-ideal looms even
more definitively, since measures of compensatory justice (affirmative
action, reparations) presume by definition the need to correct for a
history of injustice that Rawls’s ideal-theory focus sidesteps. It is note-
worthy that while in The Cambridge Companion to Rawls (Freeman
2003) there is at least a chapter by Martha Nussbaum (2003) on “Rawls
and Feminism,” there is no comparable chapter — indeed no section in
any chapter — on race. And apart from the fact that the whiteness of the
profession is even more overwhelming than its maleness, apart from the
fact that most white political theorists, whether political scientists or
political philosophers, take for granted what Rogers Smith describes as
the misleading “anomaly” view of American racism (R. Smith 1997),
the role of the ideal-theory framework itself must surely be a major con-
tributory factor to this pattern of systematic omission and evasion.
What has supposedly been intended to facilitate discussion of the reme-
diation of injustice has served instead to obstruct it.

Relatedly, the domination contract is necessarily historical. Though
contemporary poststructuralism is something of an exception, radical
political theory, whether of class, gender, or race, traditionally empha-
sizes the importance of investigating the real history that has brought
us to this point, and that explains who the major political players are
and what are their agendas. Thus it seeks to contest both mystified his-
tories and ahistorical naturalized accounts that deny any history, which
simply sever the present from the past. Marx (to cite a very unfashion-
able figure) was famous for excoriating liberals and those he dubbed the
“vulgar” economists for their timeless and decontextualized portrayal
of the “free exchange” between capitalist and worker, without attention
to the sequence of events (for example, the enclosures in Britain) that
had reduced people who had previously been able to make a living from
the land to workers with only their labor-power to sell. In the radical
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use of contract he pioneers, Rousseau establishes the precedent by
giving an alternative narrative — naive by our standards, but expressing
underlying truths nonetheless — of the origins of class inequality.
Similarly, Pateman offers in her book (1988) an “as if” account of the
origins of patriarchy, while I — comparatively advantaged by the fact
that European expansionism takes place in the modern period, accom-
panied by a massive paper trail — was able to draw on actual events in
describing how global white supremacy was established (Milis 1997).
But in all three cases, the crucial point is that the non-ideal structure
of domination in question, whether of class, gender, or race, is not
“natural,” not the outcome of the state of nature, but a sociohistorical
product. The greater realism of radical contract theory as against main-
stream contract theory is manifested in its recognition that the “con-
tract” is really (2 la Hampton) a way of talking about the human
creation of sociopolitical institutions as the result of previous sociohis-
torical processes, not ex nihilo from the state of nature.

And this history is, of course, one of group domination and subordi-
nation rather than the classically individualist social ontology, and trans-
actions among equal individuals, of the mainstream contract. I do not at
all mean by this to endorse a communitarian position of the Sandelian
variety (Sandel 1998), since, in agreement with many critics, I believe,
contra Sandel, that people can and should gain a cognitive and norma-
tive distance from their socially assigned identities. My point rather is
Rousseau’s, and later Marx’s, classic claim — now a political axiom among
progressives — that society is most illuminatingly seen as a system of
group domination rather than as a collection of individuals. So it is as
members of social groups that individuals originally come to conscious-
ness and agency, even if they later react against their socialization, and
their differential status within the “contract” is tied to their group mem-
bership. The general facts of history and society that people take behind
Rawls’s veil apparently do not include the subordination of women or the
subordination of nonwhites, (There is, of course, some sensitivity to class
issues.) But we are certainly not bound by Rawls’s ignorance. What makes
radical contract theory better suited to make use of the device of the veil
is its demystified, non-idealized view of recent human history as largely
a history of social oppression, so that groups in interlocking patterns of
domination constitute the real social ontology. The class, sexual, and
racial contracts each capture particular aspects of social domination
(while missing others), so that, whether singly or (ideally) in combina-
tion, they register the obvious fact that society is shaped by the powerful
acting together, not individuals acting singly.

As such, the domination contract, which makes groups the key
players, is obviously truer to the actual history of the world. If, as
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argued at the start, contract in the minimal sense does not specify who
the crucial human actors are that create the sociopolitical world, then a
group-based contract theory is not a contradiction in terms, and should
be embraced by us as a more useful philosophical concept for political
theory. The descriptive side of the contract is more accurately repre-
sented in the domination contract, and is certainly vastly more illumi-
nating as a conceptual framework for orienting the prescriptive
contract, since it points us toward the really important moral issues,
viz., how do we dismantle these structures so as to achieve genuine egal-
itarianism. With such knowledge behind the veil, Rawlsian contractors
would not be able to ignore gender and racial subordination as they
currently do.

As a corollary, in understanding human motivation, one needs to
take account of people’s group membership, and how, whether privi-
leged or subordinated, it shapes their psychology. Rousseau’s famous
critique of his social contract predecessors was that “They spoke of
Savage Man and depicted Civil man” (1997a: 132). A healthy amour de
soi had been socially corrupted into an unhealthy amour propre, which
contractarians like Hobbes, not recognizing its social genesis, then took
to be part of the human condition as such. Similarly, in Marx’s critique
of a specifically bourgeois vision of Aomo economicus, in feminist theo-
rists’ work on the production of “male” and “female” traits by gendered
parental upbringing, in critical race theorists’ analyses of “whiteness”
and its psychological influence on its possessors, the conceptual door is
opened to a much richer set of resources for theorizing actual human
motivation and its social shaping than in the impoverished psychologi-
cal framework of mainstream contract theory.

The relation between equality as a value and the contract also needs
to be rethought. The mainstream contract is, of course, famous for its
nominal egalitarianism, its emphasis that in the state of nature all men
are equal, whether in physical and mental abilities, as in Hobbes, or in
moral status, as in Locke and Kant. Hence the deep connection between
social contract theory and conventional narratives of modernity, the
promise of the American and French Revolutions. And this equality is
then supposed to translate itself (in the societies created by these equal
men) into a juridico-political equality, equality before the law and
equality of citizenship, and in economic (and other) transactions that
are non-exploitative in nature.

But however attractive this may be as an ideal, it obviously bears no
correspondence with real life for the majority of the population, even
in the modern period. Rousseau’s concern is that the artificial class
inequalities of society undermine this moral equality, and in Marx’s
more sophisticated treatment this is elaborated into the point that
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formal equality at the level of the relations of exchange is substantively
undercut by economic compulsion at the level of the relations of pro-
duction. But for gender and race, the situation is even worse. As femi-
nists have long documented, in the case of gender, the “equality” was
originally not even nominal, let alone substantive, since with the quali-
fied exception of Hobbes, all the major contract theorists saw women
as inferior to men, and so as appropriately to be regulated by male
authority. Moreover, this theoretical inferiority was, of course, also
manifest practically, in real life, in legal and political institutions. So the
value that is perhaps most intimately associated with the social contract
tradition — equality — was not at all meant to be extended to half the
human race. Likewise, as various theorists of race and imperialism
have pointed out, once one examines the representations (“savages,”
“barbarians”) and the experiences of people of color in the modern
period — expropriated and exterminated Native Americans and
Australians, enslaved and later Jim-Crowed blacks, colonized non-
Europeans - it becomes clear that both in theory and in practice, only
white men were equal. Not merely as a matter of fact, but as a matter
of proclaimed moral and legal norms, nonwhites had an inferior to
non-existent schedule of rights — and were thus non-citizens or at best
second-class citizens. How, then, can it make sense to conceptualize
society as if, in the modern period, equality becomes the generally
accepted norm, when in fact such a small section of the population were
actually seen as equal?

In the domination contract, by contrast, this reality is frankly faced:
inequality is the actual social norm obtaining for the majority. The
evasive conceptual assimilation of the status of white women and non-
whites to the status of white men that is embedded in the mainstream
contract, thereby burying the distinctive problems the former groups
face, is thus precluded. Correspondingly, the radical contract recognizes
that the crucial juridico-political institutions are not egalitarian in their
functioning either, but biased in various ways by class, gender, and racial
privilege. The huge body of literature standardly ignored by contract
theorists — the original left analyses of the workings of the state in cap-
italist society, the more recent work on the gendered and racial state
(MacKinnon 1989; Anthony Marx 1998; Goldberg 2002), as well as all
the biases in the legal system — can then legitimately enter here, rather
than being conceptually blocked by the otherworldly and completely
fanciful pictures of a neutral Juridico-political realm assumed by the
mainstream contract. And far from fair and reciprocal advantage being
the norm — Rawls suggests, absurdly, that we think of society as actually
(not just ideally) being “a cooperative venture for mutual advantage”
(199%h: 4, 109) - exploitation of various kinds — of class, gender, and
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race — is the norm (Sample 2003a). Accordingly, one of the main aims
of the normative contract will be the elimination of these structures of
exploitation — unequal chances for the poor and working class, sexual
exploitation, differential white advantage and corresponding wealth
(Shipler 2004; K. Barry 1984; Oliver and Shapiro 1995) — that the indi-
vidualist perspective of mainstream contract theory tends to obfuscate.?

In addition, the group interests of the privileged, and their resulting
desire to maintain their privilege, will become both an ideational obsta-
cle to achieving social transparency and a material obstacle to progres-
sive change, which will need to be taken into account in theorizing the
dynamics of social cognition and the possibilities for social transfor-
mation. For both the mainstream contract and the revisionist contract,
accurate factual and moral cognition is crucial. But for the mainstream
contract, the obstacles to attaining this desired objectivity are generally
conceptualized in individualistic terms. For the domination contract,
on the other hand, there is an additional category of cognitive obstacles
that are generated by the vested interests in the established order of the
dominant group, and their differential power over social ideation. So
that whole set of problems that in the Marxist tradition is associated
with the subject of ideology can enter here. If for mainstream contract
theory social transparency is the ideal, here social opacity is the norm,
and hegemonic conceptual and normative frameworks will have been
shaped by the fact of group domination. So again, one will be equipped
with a far more sophisticated and realistic view of the workings of the
polity and its dominant illusory self-conceptions than in the main-
stream contract. One will be beginning from the elementary political
fact — and how could this be ignored by any serious political theory? —
that dominant groups will in general want to preserve their hegemony,
so that it is by no means just a matter of coming up with a more
convincing picture of a just society.

Finally, apart from (I would claim anyway) all of these obvious
merits, the domination contract has the great and overwhelming virtue
of conceptualizing class, gender, and race as themselves artificial, not
natural as in the mainstream contract. So it is not merely that society is
seen as a complex of groups in dominance and subordination, but that
the formation of the groups themselves is a product of the contract(s).
The familiar claim of recent radical democratic theory that gender
and race are “constructed” — not just the systems (patriarchy, white

3 Rawls’s left-liberal, social democratic contract is, of course, good on class — that is its
main strength, from a radical point of view — though even here some on the political left
argued that it did not go far enough, and was unrealistic or evasive about the implica-
tions for political power and people’s social status of the economic inequalities it left
intact. See, for example, Peffer (1990).
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supremacy) organized around them, but what we take to be gender and
race themselves — is thus perfectly accommodated.

Rousseau deserves the credit for this too, though, as noted, the lack
of discussion in the secondary literature of his class contract, and his
own notorious sexism, means that he has not been fully recognized for
it. As underlined at the start, the social contract as it comes into its own
in the modern period emphasizes the “artificiality” of society and the
polity. These are human-made, not organic growths as in the discourse
of antiquity, and the descriptive side of the contract expresses that
insight. But Rousseau goes a startlingly radical step further: he suggests
that in a sense humans themselves are artificial, human-created prod-
ucts. What to his predecessors were “natural” divisions of class he sees
as a result of domination and convention. It is not merely that we make
our institutions — we also make ourselves.

And the implications are that for the domination contract in general,
dramatic social transformation, both good and bad, is pivotal. In this
respect it contrasts with the more limited scope envisaged for changing
ourselves in the mainstream contract. Hobbes sees humans as naturally
self-seeking individuals who have to learn to constrain their propensity
to maximization of short-term advantage for society to function. But
this is not a radical metamorphosis. Nor are Lockean humans, who
already largely obey natural law in the state of nature (though prone to
bias in their own case), dramatically altered by their entry into society.
And for Kant’s Christian vision, of course, we are always characterized,
as fallen humans, by our “radical evil,” whether in society or not. But
Rousseau differs from his fellow contract theorists in offering “a secular
narrative of Fall” (Brooke 2001: 110), in which “a corrupt society is the
cause and a debased human nature the effect” (Hulliung 2001: 67).

Extended from class to gender and race, this gives us the sexual and
racial contracts, which in a dialectical relationship both consolidate in
an oppositional relationship with one another the entities of men and
women, whites and nonwhites, and create these groups themselves. So
the (bad) contractual transformation of the non-ideal descriptive dom-
ination contract is far more thoroughgoing than in the mainstream
descriptive contract. It is social institutions that form and corrupt us,
an account “locating the origins of evil not in any original sin by the
First Couple but in the consequences of the organization of human
societies” (Brooke 2001: 111). And the implications for the (good) con-
tractual transformation envisaged in the ideal prescriptive contract are,
correspondingly, far more sweeping than in the mainstream version,
since radical contract theory then points us toward the necessity not
merely of dismantling these structures of domination, but the contrac-
tors themselves as intrinsically gendered and raced beings. As Marx
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envisaged a classless society, so the sexual and racial contracts, empha-
sizing the constructed nature of gender and race, open up for us the pos-
sibility and desirability of a genderless and raceless society.

Objections and Replies

I now want to consider some objections that might be made to this pro-
posed revisionist contractualism.

(1) The “domination contract” is an idle fifth wheel, not doing any
work, and not necessary to theorize normatively about these issues.

The claim is not that it’s necessary, but that it’s helpful, in pointing us
toward and highlighting certain important realities not usually dis-
cussed in this framework, and which the mainstream contract appara-
tus tends to obfuscate. So it’s not a matter of logical implication but
conceptual orientation, heuristic value, pointing us there rather than
here. Besides, the “fifth wheel” accusation is standardly made about the
Rawlsian contract also, so arguably the domination contract is no more
vulnerable than it is.

(2) “Contract”is just a metaphor, which doesn’t explain anything, and
that goes for a “domination contract” also; what we need is empirically
informed sociopolitical theory about the actual causal mechanisms of
oppression.

Many philosophers have long argued that metaphors do in fact do
cognitive work. But in any case, the domination contract is no more
meant to substitute for empirical sociopolitical investigation than the
mainstream contract is. It’s not competing with such work but comple-
menting it, providing at the level of abstraction appropriate to political
philosophy an intellectual framework that can be utilized by theorists
with widely differing views on what the causes of social oppression are,
while remaining agnostic and uncommitted about which of these
accounts is most convincing. So theorists with quite divergent perspec-
tives can at least get together on this common minimalist platform.

(3) Whether the contract is one of “domination™ or not, endorsing
this apparatus ties one to a liberal framework.

I see this as a virtue, not a weakness — a way of mainstreaming issues
typically discussed only in radical circles, piggybacking on to a
respectable apparatus (isn’t the goal of progressives to convert others and
not just preach to the choir?). Besides, it’s “liberal” only in terms of
endorsing liberal values, not in its social ontology — it explicitly rejects lib-
eralism’s atomic individualism for an ontology of individuals as members
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of social groups. So it arguably retains the key insight of progressive
theory, viz the oppressive role of class, gender, and racial structures.

(4) Liberal values themselves are suspect.

What’s the alternative? Besides, what’s wrong with moral equality,
autonomy, self-realization, equality before the law, due process, freedom
of expression, freedom of association, voting rights, and so forth?
Sounds pretty good to me. The real problem historically has been the
restricted extension of these values to a limited population, or the emp-
tying of nominal freedoms of any real substantive content by oppressive
social structures. But the whole point of mapping a “domination con-
tract” is to be able to track, and ultimately eliminate, these problems.
Consider the alternatives: (i) Marxism: presently moribund in the
absence of an attractive socialist project, historically weak on normative
issues, and in any case arguably parasitic on liberal values for what little
normative argumentation has been given in the tradition (for example,
claims about liberal equality being undercut by class domination). (ii)
Communitarianism: vulnerable to the charge of relativism, and in any
case the backward-looking orientation of the dominant variety is par-
ticularly uncongenial for traditionally subordinated groups like women
and racial minorities, for whom the “good old days” (coverture? slavery?
colonialism?) were not so good at all, and are somewhat less likely to
inspire nostalgia. (iii) Poststructuralism: f: amously better at deconstruc-
tion than positive reconstruction. Besides, if demands for gender and
racial justice are conceptualized as just the will-to-power of the subor-
dinated, how on earth will this legitimate them? (iv) Feminist ethic of
“care”: many feminists have moved away from their original strong
endorsement of this alternative, conceding that even if (in some cases)
we need more than justice, we do definitely need justice.

(5) Insofaras no political theorist (today) would exclude white women
and people of color, mainstream social contract theory already takes
their concerns into account.

One needs to distinguish substantive from merely formal, nominal
inclusion. The well-established feminist critique made by Okin and
others shows that just-adding-women-and-stirring, alternating “he’s”
and “she’s” in the manuscript, doesn’t amount to a serious rethinking
of the polity to achieve gender justice. Rawls’s own original notorious
assumption that the family can be treated as an “ideal” institution, and
the general ignoring in mainstream male literature of the difference
gender makes, demonstrates the continuing marginalization of these
concerns. And the situation on race is even worse: there is next to no
recognition in the work on justice by white political philosophers that
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the United States and the former colonial powers have historically been
white-supremacist polities, and that racial injustice has been central to
their history.

(6) The critique of mainstream social contract theory is misplaced,
since it’s not as if it’s trying and failing to do what you want it to do, but
that (as an exercise in ideal theory, as you recognize at the start) it’s not
trying to do what you want it to do at all.

If the task of political philosophy is to articulate ideals of a just
society, then surely at some stage — even for ideal theory — the ultimate
goal must be to bring these ideals into comparison with our own man-
ifestly non-ideal society to see how to make it more just. (If this is not
the intention, and these ideals are meant just for aesthetic contempla-
tion, then this is a remarkable abdication of the historic role of ethical
theory and its link with practical reason!) Rawls himself said that the
point of starting with ideal theory was that it would give us a better
grasp on the more pressing problems of non-ideal theory. But as
pointed out at the start, 35 years later this promise remains largely
unfulfilled. So it raises the question: are mainstream contract theorists
really serious about social justice or not?

(7) The origins of social contract theory in white male bourgeois
thought necessarily contaminate its theoretical assumptions and the
structuring of its crucial concepts, for example the “individual” will, in
effect, necessarily be conceived of as a male property owner, with a wife
at home to do reproductive labor. So this apparatus cannot be reclaimed
and turned to progressive ends.

We need to distinguish (ineluctable) logical implication from (weaker)
theoretical bias. The history of the “contract” shows it is flexible enough
to be radicalized and subjected to reconceptualization, as in Rousseau,
as cited, or Okin’s adaptation of Rawls as applied to the family. The task
is to rethink (in the light of structures of domination) what would be
necessary for the subordinated to realize their “individuality.” But this
does not require abandonment of the concept, just an expanded vision
of pertment social obstacles — which is precisely what the “domination
contract” sets out to highlight.

(8) By your own concession, the appeal and continuing survival of
social contract theory are owed in part to its very simplicity as an image
and metaphor. But this simplicity is lost once you start fuzzifying things
with not one contract but several interlocking “contracts.” If all these
complexities and epicycles are needed, isn’t the original metaphor lost,
and shouldn’t the project just be abandoned?
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Simplicity is undoubtedly a theoretical virtue, but not the only, or
highest, one. More important is adequacy to the field of study. Society
is complex, and while the original contract is easier to grasp, this comes
at the cost of obfuscating and profoundly misrepresenting the actual
social history, and blinding us to pressing issues of social justice.
Arguably the central insights of social contract theory are the human-
created character of society and the polity, and the commitment (if
originally limited) to moral egalitarianism. These insights are retained
in the domination contract, though put on a more sociologically
informed foundation. So I would claim that more is gained by compli-
cating the contract idea than is lost by the relinquishment of simplicity.

Appropriating the Contract

My recommendation, then, is that we — egalitarians, feminists, critical
race theorists, and progressives in general in political theory who are
concerned about real social justice issues — work toward a paradigm
shift in contract theory, not conceding the contract to mainstream the-
orists, but seeking to appropriate it and turn it to emancipatory ends.
According to the Kymlicka quote cited earlier, contract is really just a
“device which many different traditions have used for many different
reasons” (1991: 196). Rawls, similarly, sometimes refers to his updating
of the contract (the veil, the original position) as an “expository device”
(1999h: 19). So given this essentially instrumental identity of the con-
tract, there is no principled barrier to developing it in a radical way: the
domination contract as an “expository device” for non-ideal theory.
Once one recognizes how protean the contract has historically been,
and how politically pivotal is its insight of the human creation of
society and of ourselves as social beings, one should be able to appreci-
ate that its conservative deployment is a result not of its intrinsic fea-
tures, but of its use by a privileged white male group hegemonic in
political theory who have had no motivation to extrapolate its logic. Far
from being a necessarily bourgeois or necessarily sexist or necessarily
racist apparatus, contract theory has a radical potential barely tapped,
and can serve as a vehicle for translating into conventional discourse
most, if not all, of the crucial claims of radical democratic political
theory.

The key conceptual move is simply to strip away the assumptions and
corresponding conceptual infrastructure of an individualism once
restricted to bourgeois white males and still shaping the contract’s fea-
tures today, and replace it with an ontology of groups (I. Young 1990).
Rousseau’s class contract, Pateman’s sexual contract, my racial contract
(ideally combined, of course), can all then be conceptualized as still
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being within the contract tradition in the minimal defining sense out-
lined above, viz, the assertion of, indeed insistence upon, the historic
role of human causality in shaping the polity, and the commitment to
the substantive realization of moral egalitarianism in its necessary
transformation. By contrast, the assumptions of the mainstream con-
tract in its contemporary form, presuming universal inclusion and
general input, handicap the apparatus in tackling the necessary task of
corrective justice by, in a sense, assuming the very thing that needs to be
substantively achieved. Once one adds women of all races, and male
people of color (to say nothing of the white male working class), one is
actually talking about the majority of the population’s being excluded
in one way or another from the historical contract, and its present
descendant! A theoretical device whose classic pretensions are to repre-
sent universal sociopolitical inclusion actually captures the experience
of just a minority of the population, since inequality has not been the
exception but the norm in modern societies.

Far from the domination contract representing “minority” concerns,
then, it actually provides an accurate depiction of the situation for the
majority. And far from being anti-Enlightenment, it has a much better
claim to be carrying on the Enlightenment legacy. Getting the facts
right is supposed to be an essential part of the Enlightenment mission,
and in its mystified picture of the origins and workings of modern poli-
ties, mainstream contract theory certainly does not do that. And if the
Enlightenment is supposed to be committed to moral egalitarianism
and a transformation of society to realize this imperative, then ignoring
the ways in which class, gender, and race void nominal egalitarianism of
substance is hardly the way to achieve such equality. Through the more
accurate descriptive mapping of the domination contract, the emanci-
patory reach of the egalitarianism of the prescriptive contract can then
gain its full leveling scope rather than being, as at present, effectively
confined to achieving the freedom and equality of a few.

In sum, a case can be made that radical contract theory, which
deploys the domination contract as its descriptive mapping device, is,
far from being a theoretical usurper, the true heir to the social contract
tradition at its best, and it is mainstream contract theory that has
betrayed its promise. If war is too important to be left to the generals,
one could say that social contract theory is too important to be left to
the social contract theorists. We should reclaim it.
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Contract of Breach: Repairing
the Racial Contract

Charles W. Mills

I want to turn now to the normative use, within this suggested alterna-
tive non-ideal contract theory, of the idea of the domination contract.
I will focus on race, and use as my illustration the subject of reparations
to African Americans.

After decades of virtually complete marginalization, black repara-
tions as an issue has once again become topical. Its renewed life in the
black American community, and the grudging acknowledgment it has
begun to receive in at least some sections of the white community, can
be attributed both to the untiring efforts of local activists and the
increased global sensitivity in recent years to issues of atonement and
apology for governmental wrongdoing. One anthology, for example,
When Sorry Isn't Enough (Brooks 1999; see also Winbush 2003;
Salzberger and Turck 2004; McGary, forthcoming), suggests that we are
now living in an “age of apology,” and has a planetary sweep, including
sections on successful as well as so far unsuccessful demands for repa-
rations to Jewish and Romani victims of Nazi atrocities during the
Second World War, Korean “comfort women” kidnapped and subjected
to gang rape by the Japanese military, Japanese Americans interned by
the American government, expropriated Native Americans, black
Americans suffering the legacy of slavery and Jim Crow, and South
African victims of apartheid.

An outsider might expect that philosophy would be in the vanguard
of such a movement, since it is political philosophers and ethicists who
are by their calling supposed to be professionally concerned about
matters of justice. But an outsider would be quite wrong. While a tiny
handful of black philosophers, such as Bernard Boxill (1992) and
Howard McGary (1999), have played a pioneering role for 30 years in
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trying to get the issue of reparations for racial injustice taken seriously }
by the profession, mainstream philosophical discussions of social;j'l
justice have for the most part ignored it. The most obvious and reveal- )
ing indicator of this pattern of exclusion is the silence on race in the\/
Rawls industry. Rawls’s 4 Theory of Justice (1999h) is widely credited {
with reviving Anglo-American political philosophy after the Second )
World War, and making it again possible, after the doldrums of meta-
ethical noncognitivism, to do political theory in the old-fashioned
grand style. Insofar as Rawls is tackling nothing less than what is
required to make a society just, one would think that here is the ideal
framework to discuss the legacy of racial injustice in the United States.
But in Rawls’s own writings, and in the literally thousands of articles his
work has generated, the subject of race, and the history of American
slavery and post-bellum Jim Crow, barely appear. Indeed, as mentioned
in the previous chapter, in the recently published Cambridge Companion
to Rawls (Freeman 2003), not one of the 14 essays has racial justice as
a topic or even a subtopic. Nor is it discussed except in a passing sen-
tence or two by any of the authors contributing to a special 2006 sym-
posium on Rawls’s legacy in Perspectives on Politics, the official journal
of the American Political Science Association (Ackerley et al. 2006).

How is it possible for political philosophers in the United States, a
country where racial injustice has been so flagrant, to be so indifferent to
this issue? As with any complex social phenomenon, the causality
involved is multiple, and for an answer, one would have to look both at
the peculiar sociology of the profession itself (its overwhelming demo-
graphic whiteness, with its obvious implications for the shaping of expe-
rience, group interests, concerns, and priorities) and the de-racialized
conceptions of the polity dominant in the culture at large (see, for
example, R. Smith 1997). But apart from these factors, a significant con-
tributory cause, I would claim, is the hegemony of “ideal theory” in polit-
ical philosophy and the not unrelated adoption of a contractualism that
abstracts away from embarrassing questions of corrective justice. As
Rodney Roberts has recently observed, in the huge literature in Western
philosophy on justice, surprisingly little attention has been paid “to ques-
tions of injustice and its rectification.” Far from flowing smoothly,
almost as a matter of logical implication, from the subject matter of
justice, injustice as a normative topic has tended to be bracketed and side-
lined, so that “a privileged perspective on justice” has been the outcome,
with “questions regarding compensation which may be due to victims of
injustice” being “well outside the ‘central debate,’” and “relatively speak-
ing, of little concern to philosophers” (R. Roberts 2002a: 1).

I have argued elsewhere (Mills 2005a) that this preference in the pro-
fession for “ideal theory” is not innocent, not a neutral methodological
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decision, but itself a deeply ideological one in the pejorative sense
classically associated with left theory of the adoption of a set of
ideas/values/approaches/framing assumptions that reflect and repro-
duce the perspectives of the privileged (here, whites). Ideal theory has
proven to be patently non-ideal for the theorizing of racial justice. For
when racial oppression has been central rather than marginal — as has
obviously been the case in the United States — it is absurd to utilize
without modification a conceptual apparatus that presupposes race-
neutral inclusion, color-blind universalism, and egalitarian political
input as the actual dominant norms. If, in the terminology of Rogers
Smith (1997), racism and white supremacy had been “anomalies” in a
generally inclusivist and race-neutral polity, then conventional contract
theory, classically predicated as it is on individualist egalitarianism,
would be an apparatus appropriate to determining justice. If on the
other hand racism and white supremacy have been norms in their own
right, whether in tension with race-neutral liberalism as part of a
complex of “multiple traditions” or, more ominously, as “symbiotic”
with and rewriting liberalism in racialized terms, then a different theo-
retical normative approach is required. Instead, we should start with the
reality of exclusion and inegalitarianism as the norm, and a “contract”
that theoretically registers that fact: a “contract of breach,” in the sense
that the very foundation of the contract is the breach of universalism
and respect for all, so that oppression is normative. In this demystified
framework — which corresponds to reality, unlike the mainstream one —
injustice is located at center-stage, making impossible its marginaliza-
tion. The normative task of contract theory within this alternative
approach, then, would be to replace the domination contract, a “con-
tract of breach,” with a contract that repairs and corrects for that
breach, thereby achieving racial justice — rather than the unhelpful and
ultimately evasive abstracting away from questions of race altogether
which has been the rule in white political philosophy.

In what follows, I will (1) argue for the unacknowledged “whiteness”
of mainstream social contract theory; (2) demonstrate how the “domi-
nation contract,” in this case the racial contract, can serve as a useful
tool for working in non-ideal theory; (3) show how to justify reparations
within a modified Rawlsian contractual framework.

The “Whiteness” of the Contract

The enduring appeal of the contract idea inheres in large measure in its
elaborating on a simple image, a picture, a metaphor, resonant with
complex implications (Hampton 1993, 2001): that the sociopolitical
order is created by morally equal human beings (descriptive claim) and
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as such the structure of the sociopolitical order should reflect that
equality (normative claim).! The many and obvious criticisms that can
be directed at the concept if taken too literally are in a sense irrelevant,
defeated by the simple power of the idea of society as a human creation
that should be morally bound by egalitarian norms.

Thus in his classic analysis of what he sees as the “political volun-
tarism” of social contract theory, Patrick Riley reminds us that “the
central concept in social contract theory is will,” thereby, in Michael
Oakeshott’s contrast, demarcating the modern political conceptual
world of “will and artifice” from the “reason and nature” of antiquity
(Riley 1982: vii-ix). From Hobbes’s famous description in Leviathan of
the commonwealth as “an Artificiall Man; though of greater stature
and strength than the Naturall” (1996: 9), onward through the work of
his successors Locke, Rousseau, and Kant, the emphasis is on the arti-
ficial, that is humanly created, character of the society and the polity.
Similarly, though contemporary Rawls-inspired contractualism drops
the historical claims, it is noteworthy that Rawls still begins 4 Theory of
Justice with the suggestion that we think of society as “a cooperative
venture for mutual advantage” (1999h: 4). So though the contemporary
contract may have forsworn the robust explanatory pretensions of the
original, the “thin” but still significant commitment to the shaping role
of human causality remains.

The other — normative — commitment is, of course, not attenuated at
all. In the non-Hobbesian mainstream of the tradition, it is manifested
in Locke’s assertions about equal rights in the state of nature and Kant’s
claims about the categorical imperative to respect our moral person-
hood. In the words of Murray Forsyth: “The emergence of the notion
of the social contract is hence linked intimately with the emergence of
the idea of the equality of human beings” (1994: 37). And in Rawls’s
updating, of course, it is manifested in the use of the contract idea to
bring out “the principles that free and rational persons concerned to
further their own interests would accept in an initial position of equal-
ity as defining the fundamental terms of their association” (199%h: 10).
So the contemporary Rawlsian contract is a classic example of the
moral contract: the mapping of a just order appropriate for a society of
equals.

In what ways, then, can the contract be said to be “white,”
Eurocentric? After all, surely these two basic claims (society as a human
creation, moral egalitarianism among humans) are perfectly reasonable
ones, indeed (the latter in particular) to be applauded and highlighted by
people of color seeking remedies for racial discrimination. My objection

I Hobbes is of course the notorious exception here.
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is not, of course, to this foundation of the “contract” — I completely
agree that these claims are to be endorsed. The “whiteness,” I suggest,
reveals itself in two ways. First, there is the historic fact, at least arguably,
that the original contract theorists had overt or tacit racial restrictions
on who counted as a full “person” with equal rights. Nonwhite “savages”
and “barbarians” were generally seen as lesser beings covered by a
different set of normative rules, as manifested both in the actually color-
coded moral code obtaining and the racist sociopolitical institutions
imposed on nonwhites by Europeans in the modern period. In other
words, contra Forsyth, some humans were less human, and so less equal,
than others. If moral egalitarianism is true, that does not mean that it
was recognized to be true for the nonwhite population. I have made these
arguments before (Mills 1997, 2006b) and will not repeat the evidence
here.

Nonetheless, the obvious rejoinder to this criticism (even if its valid-
ity is conceded) is that these racial exclusions, deplorable as they were,
can be simply eliminated from the theoretical apparatus, and are not a
feature of the contemporary contract. If the contract was admittedly
historically white, with equality limited to whites, it does not have to
remain so. But this brings us to the second, deeper kind of “whiteness.”
My claim will be that — as with the corresponding feminist critique of
the originally gendered contract (Pateman 1988; Okin 1989) —a genuine
and substantive (as against merely nominal and verbal) rewriting of the
“contract” to take account of the distinctive concerns of people of
color will require a fundamental rethinking of the depiction of the
creation of society and what real egalitarianism now morally requires of
us. If the “political voluntarism” that defines social contract theory rep-
resents a “moral causality,” as Riley argues, then this notion must nec-
essarily be rethought for populations who, for racial reasons, have been
denied - as moral inferiors - the equal capacity to will, and have been
subjected instead to the immoral causal imposition of a racialized white
will in the founding of the polity. So while it is true that humans create
the sociopolitical order, they certainly do not all have an equal say in its
shaping. The “will” involved is not the unanimous will of all, Riley’s
idealized “moral causality,” but rather an immoral causality that reflects
the differential power of whites.

A useful reference-point in this respect is an unwittingly revealing
passage in a classic essay by David Gauthier, “The Social Contract as
Ideology.” Gauthier begins with the observation that “The conception
of social relationships as contractual lies at the core of our ideology.”
But unlike most white contract theorists, he immediately goes on to ask
“Who are ‘we’?,” and answers with commendable frankness: “In this
essay, first-person plural references are intended to denote those persons
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who have inhabited Western Europe, who are descended from such
inhabitants, or who live or have lived in social structures developed from
those of Western Europe during the past three to four hundred years”
(1997: 27).

Gauthier thus implicitly limits the “contract” to whites (in fact a
subset of whites: the fully white Western European, so to speak, as
against the off-white Eastern European (Jacobson 1998)) and those
others living in the social structures created by whites in the period of
Western modernity. In a way he anticipates, in an essay originally pub-
lished in 1977, Rawls’s shift from the 1971 Theory of Justice represen-
tation of the contract as a device with transhistorical, meta-ethical
pretensions to the later more modest 1993 Political Liberalism repre-
sentation of the contract as a political (not metaphysical) device for
summarizing the “overlapping consensus” of ideas and values in
(“our”) modern liberal Western societies. As such, his judgment is both
interestingly right and interestingly wrong. What makes it right is that
he basically restricts the scope of contract ideas to his primary reference
group of Europeans at home and abroad (to be fully accurate, of course,
a further gender restriction would be necessary). It is really this popu-
lation who, in the modern period, become free and equal “persons” who
should have equal input into the creation of social structures and polit-
ical institutions. Invaded and expropriated Native Americans, enslaved
Africans, colonized Third Worlders, certainly had no such choice about
the sociopolitical institutions imposed on them, so that the contract
metaphor does not capture their political experience.

But what makes his judgment simultaneously wrong, of course, is
that these oppressive social structures were also “developed from those
of Western Europe during the past three to four hundred years,” and
imposed on people of color by this very same population of Europeans
at home and abroad, so that while nonwhites lived (and — more often —
died) within these social structures it was not as “contracting” citizens.
As black and Third World political theorists have repeatedly and
insistently pointed out: European imperialism, African slavery, and
Aboriginal expropriation cannot licitly be conceptually Jim-Crowed in
doing political theory, segregated from the standard triumphalist nar-
rative that runs from Plato to Rawls, for they also are part of the
modern political history of the West (Gilroy 1993; Mehta 1999).

The whiteness and Eurocentrism of the contract, then, do not inhere
most fundamentally in the verbal and semantic exclusions, which can
obviously be easily remedied with the stroke of a pen or a computer key.
The whiteness and Eurocentrism of the contract inhere most funda-
mentally in the fact that this apparatus was originally designed for a pop-
ulation with a different history and facing a different set of problems.
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The contract idea epitomized the birth of a European modernity that
challenged patriarchalist and absolutist sociopolitical structures on a
foundation of the moral equality of all (white) men. What it does not,
of course, capture is the dark side of European modernity, the imposi-
tion of “absolutist” sociopolitical structures on morally inferior non-
Europeans. So it is not the fact that nonwhite Aborigines, slaves, and the
colonized were not included in the population of original “contractors”
that makes the contract most deeply white, since this can nominally be
corrected for. Rather, what marks the contract, even in its updated
modern version, as white is that this contemporary inclusion is typically
only nominal, that the history and legacy of Aboriginal expropriation,
slavery, and colonialism are not taken into account in the conceptualiza-
tion of the crucial issues and the framing of discussions of justice, so
that nonwhites are simply conceptually assimilated to the white popula-
tion. The mainstream contract takes moral equality as substantially rec-
ognized and achieved, and then asks what kind of polity would be
voluntarily created by equal contractors. But the concerns of nonwhites
are focused on what happens when a state is nonvoluntarily imposed
upon them as unequals originally excluded from the contract, and what
measures of justice would then be required to correct for that historic
imposition of conquest, expropriation, and slavery. It is the deep theo-
retical orientation toward the first rather than the second set of prob-
lems that characterizes the contract as profoundly rather than merely
superficially white.

Non-ideal Theory and the “Domination Contract”

The failure to deal with race, then, both in Rawls’s own writings and in
the huge secondary literature on Rawls, is a consequence not merely of
the demographic whiteness of the American philosophical population,
but of the methodological focus inherited from the original orientation
of social contract theory.? In its incarnation as the moral contract, the
apparatus — in keeping with the priorities of the population for whom it
was originally designed — is aimed at working out what an ideally just
social order would be assuming one is starting from ground zero, the state
of nature for the classic contract, the original position for the Rawlsian
updating. Thus A Theory of Justice (1999h) is, famously, an exercise in

2 Obviously it can be argued - and I would indeed argue - that these two facts are soci-
ologically, if not logically, connected. As the racially privileged population, whites do
not suffer racial oppression themselves, and so do not have the same motivation to seek
alternative methodologies as nonwhite philosophers have. There is, in other words, 2
“fit,” an “elective affinity,” between this community and this approach to issues of
Justice, since reparative justice is not a priority for them.
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“ideal theory,” aimed at elucidating “the principles of justice . . . defin-
ing a perfectly just socicty, given favorable conditions,” and presuming
“strict compliance” (pp. 308-9). But the issue of racial justice is, by def-
inition, a matter of non-ideal theory, since it presupposes the need for cor-
rective measures to remedy the legacy and ongoing practices of racial
oppression. The Rawlsian contractors will presumably not choose a
white-supremacist (or any other racially supremacist) society from
behind the veil, since they do not know what race they will be when the
veil is lifted. So the ideal Rawlsian society will not be a racist one, and its
“pasic structure” will not have been founded on racial exclusion, thereby
reflecting “our” confidence that racial discrimination is unjust, indeed
that “explicit racist doctrines . . . are irrational” (pp. 17, 129). In this
framework, then, there is no need for affirmative action, reparations, or
other measures of corrective racial justice because no racial group will
have been discriminated against in the first place. But this will obviously
be of scant comfort and little guidance to those members of groups who
in the actual, non-ideal world /ave been discriminated against. Their
starting-point is not ground zero and their justice priorities are under-
standably different, shaped by a different history and a different rela-
tionship to the orthodox contract.

Ideal theory is thus likely to seem evasive or just irrelevant. Simply
put: in ideal theory, certain problems do not even arise in the first place;
but given that in the non-ideal world, they have arisen, what should now
be done to address them? If as a person of color I want to know what
corrective justice demands in what has historically been a white-
supremacist polity like the United States, of what value will it be to
inform me that if the United States had been founded on Rawlsian prin-
ciples, then there would have been no need for corrective justice? This is
likely to seem a patent non sequitur. Yes, if it had been, there would not
have been — but it wasn’t, and so there is. (Cf. the classic retort: “And if
your grandmother had had wheels, she would have been a bicycle.”)

It seems to me that the proponents of ideal theory face a dilemma,
which can be simply expressed as follows: either ideal theory 1s not ulti-
mately intended to assist with the determination of justice in a non-
ideal world, or it is so intended. If the former, then this, of course, wguld
only confirm the worst suspicions of critics: ideal theory is an essentially
onanistic exercise, divorced from any real intercourse with the world,
and ~in violation of the classic mission of ethical theory - severed fr_om
practical reason. If, on the other hand, the latter is the case and it is
intended to be practically useful in this world, then surely 1d§a1 theorists
owe us an account of why so little work has been producec_i m'the thou-
sands of articles over the past few decades on such an application (espe-
cially with respect to race), and also what the bridging concepts would
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be that are supposed to assist this application. Since Rawls himself for-
mally endorsed the second position (pp. 8, 343), then if his authority
carries any weight, this should indeed be the ultimate goal of ideal the-
orists. Are we not then entitled to ask why, up to the time of his death
30 years later, no progress from this “beginning” had yet been made,
either in his own work or that of his followers?

For as noted at the start, it is a mistake to think that non-ideal theory
is just the converse of ideal theory, to be addressed by simply flipping
the crucial concepts over, as it were. When there has been injustice —
when one is starting not from a moral ground zero, but from an already
unjust situation — determining what remedial justice requires of us is
more complicated than simple modus ponens or modus tollens. The
righting of wrongs and the sketching of rights are two different enter-
prises. Prescriptions for remedial justice in a racist social order are not
the same as prescriptions for ideal justice in a non-racist social order,
nor can they be straightforwardly extracted from them by, say, the invo-
cation of “justice as fairness,” since the very question at issue, obviously,
is exactly what fairness demands of us in the situation.

If this has not always been clearly seen, a contributing factor,
I suggest, is the ambiguities in the term “ideal” itself (Mills 2005a).
Determining what is ideally required for justice in an ideal situation is
the task of ideal theory. Determining what is ideally required to redress
injustice in a non-ideal situation is not the task of ideal theory, and ideal
theory, contra Rawls, may not even be that useful in trying to adjudi-
cate it. Reference to what would counterfactually, ideally have been the
case may be simply irrelevant or unhelpful, for example because the
ideal situation cannot be restored (as in the case of wrongful deaths
during slavery, or the return of the Americas to Native Americans), or
because we have to work with continuing non-ideal realities which
Rawlsian concepts of an idealized polity or economy do little to illumi-
nate. (For example, in trying to achieve proportional democratic repre-
sentation in an electoral arena historically dominated by exclusionary
white majoritarianism, or in giving people of color equal access to eco-
nomic opportunities that encroach on what are seen as the legitimate
entitlements, the racialized “property,” of historically privileged whites.)
(Corlett 2003; Guinier 1994; C. Harris 1993.)

Insofar as the normative use of the social contract idea has been ori-
ented toward establishing the moral principles of an ideally just society,
and thus to ideal theory, it is really focused on a different set of prob-
lem's, and this is manifested in a conceptual array that is not well
designed to map and clarify the actual non-ideal realities. Indeed, a case
could joe n_1afie that if ideal theory initially seems methodologically
attractive, it is in part because “ideally just” as a term trades on the
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ambiguity between reference to a society with no history of injustice and
reference to a society whose past history of injustice has been corrected
for, so that the “ideal” represents a moral goal to be approached, if only
asymptotically, thereby guiding our theory. Once it is realized that Rawls
is actually talking about the former, not the latter, it will be appreciated
that he is mapping an ideal of limited usefulness for tackling issues of
racial justice, since by definition this involves the remediation of past
injustice.

It might be thought, then, that a social contract framework is of little
use, and that we should turn to some other approach. But as made clear
in the previous chapter, I think that such a conclusion would be prema-
ture. Liberalism and the discourse of rights are globally triumphant, and
contractualism is one of the best-established vehicles for expressing
these normative commitments. So it remains of great value as a frame-
work for establishing a dialogue with mainstream white theorists and
translating the moral demands of people of color into a familiar lan-
guage. What I will argue is that by drawing on the Rousseauean prece-
dent — the only classic contract theorist to describe two contracts — we
can reorient the tradition to address non-ideal matters.

Rousseau’s famous contract is of course the second one, the agree-
ment described in The Social Contract (1968, 1997d) to found a society
based on the “general will.” It is this contract that Rawls invokes as
“definitive of the tradition” in A4 Theory of Justice (along with Locke’s
Second Treatise and Kant’s writings) when he is sketching the geneal-
ogy of his own “contract” (Rawls 1999h: 10 n4). But as discussed in the
previous chapter, in Rousseau’s earlier Discourse on Inequality (1984,
1997a) he also describes, albeit very briefly, a fraudulent contract
imposed on the poor by the rich under the pretext of guaranteeing the
rights of all. Thus he is the only theorist in the classical tradition to
expressly use the contract idea to map and theorize injustice. In Patrick
Riley’s assessment, he is, ironically, both “the purest social contract the-
orist of the eightecnth century (and simultaneously the deepest critic of
contractarianism after Hume)” (2001a: 1).

The purpose of the Discourse on Inequality is to explain the origins
of (class) inequality and to delegitimize conservative accounts that rep-
resent that inequality as natural. As such, it is clearly an exercise in non-
ideal theory, in that he is expressly setting out to explain, demystify, and
condemn the inequalities of an oppressive society, here class society.
The “contract” is not the egalitarian inclusive contract of mainstream
contract theory (though arguably, as noted, this contract is not really
egalitarian and inclusive either!), but a contract of domination, that is
hierarchical and exclusionary in character. Though the poor are conned
into thinking that their rights will be respected (giving a whole new



116 Charles W. Mills

meaning to “con-tract”),’ in reality the legal and po]iticz_ll system estab-
lished by the contract gives differential powers to the rich, and makes
permanent, in the name of justice, the disadvantages of the poor.

One way of reading the two books, then, is as a linked account of
what the major kind of social injustice is, how it ramifies through the
sociopolitical order, and what measures would be necessary to avoid it.
In Christopher Brooke’s gloss:

Rousseau’s conjectural history of the emergence and the entrenchment of
[inequality] in human society, presented in the Discourse on the Origins of
Inequality, seeks to explain how humankind passed from an original state

of contentment to one of degradation, corruption, and misery. . . . [Flor
Rousseauitis. . . social existence that produces these bad effects in the first
place, perverting natural amour de soi into awful amour-propre. . . . The

democratic citizen republic of the Social Contract describes the institu-
tions within which a people may live together without inflaming their
amour-propre. The rough economic equality of citizens prevents the devel-
opment of hierarchies and of certain forms of dependence and oppres-
sion. . . . Rousseau’s politics deals with the collective moral transformation
of an entire people. (2001: 110, 115-16)

So Rousseau’s conceptual starting-point is the bad contract, the non-
ideal domination (here class) contract, which then serves to guide his
positive prescriptions for the good (general will) contract. The two are
related in that the first serves as an antimodel for the second, and in
that respect he is working within non-ideal theory. I want to follow
Rousseau’s precedent, but with a crucial difference (apart from my focus
on race, that is). After introducing this innovation, Rousseau still — like
Rawls - sets out to map an ideally just soctety, which is conceived of as
separate from the first corrupt society. The additional innovation I am
suggesting in this recommended shifting of contract justice away from
ideal theory is to ask instead what would be necessary to transform the
society already established by the first contract into a more just society,
rather than, as he does, simply beginning anew with the second con-
tract. (Obviously, this is not a realistic option for us.)

For the great virtue of the domination contract is that it identifies the
ways in which an unjust basic structure affects not merely sociopolitical
and economic institutions, but the psychology and the very nature of the
human beings themselves enmeshed in these institutions and relations.
It provides a “naturalized” account of the sociopolitical, as against the
idealized account of Rawls, and thereby sensitizes us perceptually and

3 1 owe this wonderful line to my colleague Samuel Fleischacker, and wish I'd thought
of it myself.
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conceptually to what needs to be changed to make society more just.
Rawls refers to his contract and the original position as an “expository
device” (1999h: 19), a “device of representation” (1999d: 400), for ideal
theory. I suggest that the domination contract can be thought of com-
parably as an “expository device/device of representation” in the realm
of non-ideal theory for making vivid the extent to which the basic struc-
ture has been deformed by injustice, and orienting us to what corrective
measures would be required to change it.

Rousseau’s bad contract was, of course, one of class domination. I
have argued in my work (Mills 1997, 1998a, 2003c) that race has been
as central to the modern world as Rousseau claimed class was. And the
implication, I contend, is that we need to change our contract appara-
tus. If racism was an “anomaly,” then one can utilize the same con-
ceptual framework endorsed by mainstream contract theorists (the
United States as a raceless liberal democracy), since this framework is
basically accurate. If, on the other hand, white racial domination/white
supremacy was/is a well-established system in its own right, constitutive
of the basic structure, then a new and distinct theorization of its logic
will be required.

That this was in fact (and arguably still is) the case has been docu-
mented (outside of philosophy) by numerous theorists of race. Thus his-
torian Leon Litwack points out: “America was founded on white
supremacy and the notion of black inferiority and black unfreedom”
(1998: xvi). Another historian, George Fredrickson, describes the United
States as “a kind of Herrenvolk society in which people of color . . . are
treated as permanent outsiders” (1981: xii). And political scientist
Anthony Marx writes:

Selective [racial] exclusion was not tangential to nation-state building,
as liberals argue, but was instead central to how social order was main-
tained. . . . [B]y specifying to whom citizenship applies, states also define
those outside the community of citizens, who then live within the state as
objects of domination. . .. The original “deal” of a white coalition was
made and remade, with outcomes varying to limit ongoing conflict.
Indeed, such continued tensions kept alive the intrawhite dynamic refin-
ing racial domination in an ongoing process. (1998: 3, 5, 14)

Clearly, then, we need a philosophical concept adequate to this polit-
ical picture: the founding and ongoing contract is better seen as a racial
one, a “white coalition” which establishes white supremacy as the actual
basic structure, and unfair white advantage as the norm. This reality is
captured by the domination contract, which provides for us a corrective
mapping of, an expository device for grasping, the real “basic structure.”
Not merely the obvious manifestations like educational and residential
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segregation, political majoritarianism, juridical bias, differentials in
wealth, and racially coded occupations, but the very “construction” of
whites and nonwhites out of previously unraced individuals, with all its
implications for their typical moral psychologies, can also be seen as a
consequence of the domination contract that likewise needs to be elim-
inated in the ideal contract. What are taken to be natural “racial” traits
are products of the social order, as is race itself. But these traits do have
a real influence on patterns of social interaction. Insofar as the achieve-
ment of justice requires the appropriate moral education of the citizens
of the polity, this framework sensitizes us, in a way that Rawls’s de-raced
individualism does not, to the ways in which white domination will neg-
atively affect whites’ moral cognition, their capacities for transracial
empathy, and their ability to relate justly to their fellow citizens of color.

So non-ideal theory then asks us to work out what would be required
for the achievement of justice against this background. The deficiency of
ideal theory is thus plainly brought to the fore: the problem does not
inhere in the exploration of the ideal, since all moral theory necessarily
deals with the ideal in some sense. The problem is the exploration of
the ideal as an end in itself without ever turning to the question of what
is morally required in the context of the radically deviant non-ideal
actuality.

Repairing the Breach

Reparative racial justice as a matter of non-ideal theory, then, can be
approached within the framework of repairing a “contract of breach.”
If the domination contract (in the case of race) is founded on a breach
of respect for persons of color, a refusal to recognize them as full
persons in the first place, then justice in reparations will require us to
correct for this. Obviously, as just illustrated above, there will be many
aspects to this “breach,” and in fact I have argued elsewhere (Mills
2003f) that white racial domination/white supremacy has at least six
dimensions: juridico-political, economic, cultural, somatic, cognitive-
evaluative, and ontological. I will focus exclusively on the economic
aspect here, but I would claim that these other dimensions of injustice
can also be tackled via this approach.

The strategy is as follows. Rawls’s great innovation of the “original
position” and the “veil of ignorance” was designed to shift the tradi-
tionally controversial problem of moral choice, and what rationality
required in that sphere, on to the less contested terrain (theoretically
anyway) of prudential choice (not in general of course — just for the
thought-experiment). The combination of self-interested motivation
and ignorance of key features of oneself was supposed to provide a



Repairing the Racial Contract 119

rough functional equivalent to other-regardingness. (In effect, you
looked out for the other because you might be the other.) So the objec-
tivity derives both from self-ignorance and social ignorance. People
don’t know whether they’re white/nonwhite, male/female, rich/poor,
ascetic/hedonistic, and so forth. They do “know the general facts about
human society. They understand political affairs and the principles of
economic theory; they know the basis of social organization and the
laws of human psychology.” But they “do not know the particular cir-
cumstances of their own society . . . its economic or political situation”
(Rawls 1999h: 118-19). So they choose principles of justice self-
interestedly on the basis of this ignorance and the fear that they might
be disadvantaged in the resultant social order.

The alternative contractualism I am suggesting retains this key
feature — self-ignorance — of the Rawlsian apparatus (cf. Okin 1989).4
The crucial difference centers on the range of choices, and the extent of
our social ignorance. We are not choosing an ideal “well-ordered”
society, since that option is simply not open for us. Instead we are choos-
ing, through a thinner veil (so our social ignorance is less), among
various “ill-ordered” societies, all shaped to a greater or lesser extent by
the legacy of white supremacy. The reason is, of course, that we are
employing the veil to adjudicate matters of corrective justice. The point
of retaining the descriptive contract — here as the “domination con-
tract” — is then to model the sociopolitical reality that already exists.
Ideal theory starts from ground zero; non-ideal theory starts from an
already existing social order. So as with Rousseau, our starting-point is
not the state of nature or its Rawlsian equivalent (the original position),
but a particular social stage of an already-existing unjust society (the
“later position”?).

The descriptive “racial contract” can then serve as a way of illustrat-
ing, dramatizing, and summarizing the non-ideal history involved (the
actual workings of the state, the legal system, economic institutions,
dominant white moral psychology, and so forth) that needs to be cor-
rected for by the prescriptive normative contract. Precluded by the veil
from knowing whether one is white or nonwhite, one would then have
to choose prudentially among alternative societies evolving from that
history, and based respectively on principles correcting strongly, weakly,
or not at all, for its legacy. Such measures would not have been neces-
sary in an ideal society because there would have been no discrimina-
tion to begin with. But here we are dealing with a non-ideal society, and

4 So Tommie Shelby (2004: 1700 n10) gets me wrong when he claims that my critique
of Rawls shows that I misunderstand the point of restrictions on self-knowledge behind
the veil.
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trying to make it better, as against (impossibly) constructing an ideal
society from scratch. A “device of representation” appropriate for ideal
theory needs to be altered to deal with non-ideal theory.

So what we are looking at here is patterns of economic distribution
as they will have been affected by race. The debate about different pat-
terns of economic distribution in Rawls is, of course, not at all new.
Indeed it was central from the start to Rawls and the secondary litera-
ture on Rawls because “the principal economic and social arrange-
ments” are among the “major institutions” that constitute the “basic
structure of society” and “determine the division of advantages from
social cooperation,” thereby having a “profound” effect on people’s life
prospects (Rawls 1999h: 6-7). In particular, there are “especially deep
inequalities” which are pervasive and “affect [people’s] initial chances in
life” (1999h: 7). Rawls’s left-liberal/social-democratic concern about
these inequalities is what motivates his difference principle and his
radical “democratic” version of equality of opportunity, and in the
original debate about 4 Theory of Justice (far less so for the more
metatheoretically oriented Political Liberalism (1996)), the critique and
defense of these claims was crucial. (In effect, this was one of the few
concessions in the book to the “non-ideal”: Rawls says explicitly that
the difference principle, while “not the same as that of redress,” “gives
some weight to the considerations singled out by the principle of
redress,” and so “does achieve some of the intent of the latter principle”
(1999h: 86-7).) In this respect, much of the secondary literature of the
time could be plotted straightforwardly on a traditional left-right polit-
ical spectrum of perspectives on class inequality, with Marxists and
radical egalitarians arguing for greater equality while more traditional
liberals, conservatives, and libertarians argued that Rawls’s recommen-
dations would illegitimately infringe on people’s freedoms and property
rights.

Now my suggestion is that with reference to the nontraditional (and
hardly ever discussed) subject matter of racial economic inequalities,
which obviously also have a very great and pervasive effect on people’s
life prospects, we can avoid most of these debates. The narrow focus on
corrective racial justice, as against distributive justice in general, does
not require us to take a stand on the wide range of positions in the sec-
ondary literature. Instead all we have to do, I claim, is to imagine our-
selves behind the veil, but not in the original position of establishing an
ideal society from ground zero, but rather of considering the possibil-
ity of ending up as a member of the subordinated races in a society
whose basic structure has already been shaped by the racial contract.

So to repeat, an ideal non-racist society is not one of the available
options. The choice is between various non-ideal options, and we have to
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make the best selection among them, given the reality of white
supremacy as a common ancestral historic factor across all societal vari-
ants, and the motivation to eliminate or reduce as far as possible its
legacy of racial economic disadvantage. (Not just for ourselves but for
our children and grandchildren, since we represent “a continuing line of
claims” (Rawls 1999h: 111). And if, for example, we turn out to be black,
and the “one-drop rule” is retained, they will be black also.) For this
limited purpose, and under the constraint of not violating the “overlap-
ping consensus” of values and norms, I claim that (1) we would seek
simply to eliminate illicit racial differentials; (2) we would need nothing
more than a principle derivative from the weakest, least controversial
sense of equality of opportunity — formal equality of opportunity — to
achieve this goal.

(1) To see how this case can be made, consider the following. Take
three theories of distributive justice: egalitarian (E), Rawlsian justice-
as-fairness (F), and libertarian (L), and assume that they are all non-
racist theories. Now imagine as said that in a given society, there has
been a history of racial injustice, so that one group, the R2s, have been
systematically discriminated against by the R1s. Finally, let us suppose
that the actual structuring of the society is neither according to E, nor
F, nor L principles, but, as in the United States, an intermediate posi-
tion I, that veers more toward the L model than the others, though with
differential and inferior treatment for the R2s. So there are not only
huge property differentials between classes,’ but in addition huge prop-
erty differentials between Rls and R2s, with R2s disproportionately
concentrated at the bottom of the economic ladder.

What does corrective racial justice for the R2s require? Racial justice
requires (analytically) the elimination of racial injustice. But the elimi-
nation of racial injustice does not require that the society be reorga-
nized on E, F, or L principles, since that would take it out of the sphere
of corrective justice to the different sphere of justice in general.® What
racial justice requires is that people not be differentially and invidiously
treated by race,” and that where such treatment has left a legacy, it

3 Libertarians would, of course, deny that hugely unequal property differences follow
from a free market situation, but the historical evidence is against them.

¢ Or at least it does not require it as a matter of logical necessity. I set aside here the
interesting and important question of whether it might require such reorganization as
a matter of social or political necessity, for example the traditional left claim that
racism is functional for capitalism and so cannot be eliminated within a capitalist
framework.

7 I’s necessary to include “invidiously,” since where there has been racial injustice, cor-
rective justice will require differential treatment by race.
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should be corrected for. Assuming that E, F, and L are nondiscrimina-
tory in their scope, meant to extend to the entire population, including
both R1s and R2s, then whatever their other differences as theories of
justice, they will agree on this. There is a core, a commonality of prin-
ciple having to do with equal nonracist treatment, and it is this core that
is violated for all three theories by racial injustice, despite their wide
differences on other points. So racial justice will not require that dis-
tributive patterns be egalitarian, or Rawlsian, or libertarian (a nonpat-
tern, in this case), since advocates of the other two theories will
obviously contest this conception of justice. All it requires is that in the
new pattern, 1, there not be invidious treatment of the R2s, and that
the legacy of past invidious treatment not be perpetuated.

In other words, the limited nature of racial justice must be appreci-
ated. Racial justice is not supposed to be a comprehensive theory of
justice, capable of standing on its own. Racial justice is simply the cor-
rection of the differential and unfair treatment of an “inferior” race,
R2, by the actual standards that prevailed in the polity for the “superior”
race, R1. (The exception, of course, will be that subset of standards
themselves predicated on racial subordination, which now becomes
impermissible, for example the enslavement of others because of their
race.) These standards may well be unfair by other criteria and other
conceptions of justice, but that is not because of “racial” reasons, and
as such it is irrelevant to the debate. As Jules Coleman points out:

[Clorrective or rectificatory justice is concerned with wrongful gains and
losses. Rectification is, on this view, a matter of justice when it is necessary
to protect a distribution of holdings (or entitlements) from distortions
which arise from unjust enrichments or wrongful losses. The principle of
corrective justice requires the annulment of both wrongful gains and
losses. In order to invoke the principle of corrective justice . . . the distri-
bution need not itself be just. (1983: 6)

The implication, then, is that a society could be racially just, but
unjust in other ways. Three societies organized on E, F, and L princi-
ples will respectively all be unjust for proponents of the other two con-
ceptions of justice. But if they are nonracist societies, then egalitarians,
Rawlsians, and libertarians would be able to agree that they are all at
least racially just. Similarly, if a racially corrective I, reorganization of
the social order is brought about in the case posited above, then there
will still be huge property differentials between classes. So by egalitar-
ian or Rawlsian standards, E or F, the society will still be grossly unjust.
But the point is that since there is now, say, proportional R1/R2 repre-
sentation at all social levels, it is no longer racially unjust. An R2 capi-
talist whose business had been burned down by Rls in the I, order (as
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actually happened to many black businesses in the early twentieth
century, for example, in the famous 1921 Tulsa Riot, where the “Black
Wall Street” was destroyed by white mobs (Hirsch 2002)) would deserve
to be compensated for his loss. So in the new nonracial I, order, he
would have his property restored, thereby becoming, by E standards, a
member of the exploiting class that must be expropriated for social
justice to be achieved. Yet, I would claim, an egalitarian committed to
eliminating racial injustice ~ as part of transitional justice — would be
morally bound to support this local restoration of private property,
even if he would go on to argue globally — as a long-term ideal - that
private property in the means of production should be eliminated.

So the debate about justice would continue, insofar as egalitarians
and Rawlsians would challenge I, for its unfairness to the poor and the
least advantaged. But these debates would not be about racial justice,
since racial injustice (at least on this dimension) would have been elim-
inated. What may initially seem paradoxical and counterintuitive only
appears so because we are thinking of racial justice in the same terms
as egalitarian justice, Rawlsian justice, libertarian justice. Once it is
appreciated that it is really in a different category, and its limited cor-
rective nature is fully apprehended, the appearance of paradox should
disappear. (Of course, the very fact that this conceptual separation is
possible raises questions about Rawls’s crucial claim that ideal theory
“provides . . . the only basis for the systematic grasp of these more
pressing problems [i.e. of non-ideal theory]” (1999h: 8), which is why we
supposedly have to begin with it.)

(2) Let us turn now to the second question of the principle of choice.
Behind the veil, of course, one is choosing on prudential rather than
moral grounds. Through a thinner veil than Rawls’s, a veil that admits
a knowledge more detailed than that of “general social facts,” one
makes a decision based on the possibility — the danger — of ending up
as oneself (with one’s heirs) a member (members) of the subordinated
race, R2, in a range of societies all of which have R1-supremacy as their
ancestor. So given the alternatives of no corrective measures, weak cor-
rective measures, and strong corrective measures, one will presumably
on self-interested grounds choose societies with stronger rather than
weaker corrective measures, though weighed in some computation
against the interests we would have if we ended up as Rls instead.
What, though, would this balance point be, and how would one
uncontroversially determine it? (Remember here the general difficulties
and wide spectrum of positions in normative rational choice theory,
and the fierce debates about Rawls’s claim in particular that one would
use maximin (choosing the highest floor) as a principle of choice in his
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original position.) Moreover, the principles for rationally furthering
one’s interests chosen prudentially behind the veil need to converge,
suitably translated, with principles of justice chosen morally outside of
the veil. They should not be radically discrepant with a “reflective equi-
librium” among what Rawls (1999b) would later characterize as an
“overlapping consensus” of values in the Western democratic tradition.
So the question is what principle would meet these criteria, especially
given that the later Rawls (1999¢) also argues that claims about justice
must meet the test of “public reason,” that is be capable of being put
forward under conditions of pluralism, without assuming any “com-
prehensive doctrine,” whether secular or religious. In other words, it is
not merely a matter of finding a common liberal core among egalitari-
ans, Rawlsians, and libertarians as liberals of a far-left, left, and right-
wing variety. The normative core must be able to pass the test of
meeting with the approval of nonliberals also (though excluding racists,
obviously, and other proponents of “unreasonable”™ doctrines).

I suggest that for economic questions, which is our focus here, the
principle that is indeed capable of meeting this test is “weak” formal
equality of opportunity, and I will argue that once the realities mapped
by the domination contract are taken into account, we will appreciate
that in the context of white supremacy this seemingly innocuous prin-
ciple has “strong,” radical implications, and can in fact justify a case for
reparations.

To make this argument, I need to begin by saying something about
exploitation. Exploitation is, of course, antithetical to the Rawlsian
ideal of society as “a cooperative venture for mutual advantage” among
individual “persons” who for the most part recognize and act in accor-
dance with fair principles of conduct (Rawls 199%h: 4). So one might
expect that Rawls would provide an analysis of exploitation, if only as
an illuminating antipode to be avoided. But in the 500+ pages of A
Theory of Justice, his discussion is limited to a few sentences, couched
in the language of neoclassical economic theory, about what happens
when “factors of production” do not receive “their marginal products,”
so that “persons receive less than the value of their contribution.” He
concludes that “the notion of exploitation is out of place here,” since
that would imply “a deep injustice in the background system,” which is
precluded by his ideally just basic structure (1999h: 271-2).

Similarly, in his book Exploitation, Alan Wertheimer points out that
liberal theorists have generally followed Rawls in his neglect and sug-
gests three possible reasons for this lack of interest in the subject: the
concept’s historic associations with Marxism, contemporary liberal-
ism’s Rawls-inspired orientation toward ideal theory, and the fact that
exploitation is typically a micro-level wrong while the focus of recent
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theorists on justice has been macro-issues of the fair distribution of
rights and liberties, benefits and burdens, and resources (1996: ix, 8).
But while I would completely agree with the first two, I would claim that
the third is egregiously, question-beggingly wrong (except, perhaps, as
a revelation of what mainstream white liberals like Wertheimer believe
to be the case) and perfectly illustrates my point at the start about the
sanitization by white political philosophers of the actual historical
record. Clearly in the treatment of people of color, macro-level ques-
tions of unfairness have been involved, since in such economic practices
as Aboriginal expropriation, slavery, and Jim Crow, rights, liberties,
benefits, burdens, and resources have not been fairly distributed, and
entire populations have been deprived of their just entitlements. Whites
as a group have subordinated people of color as a group (Native
Americans, blacks, Mexican-Americans, Asians) for unfair white
advantage.

Obviously, then, the kind of economic transactions (if it makes sense
to characterize Aboriginal expropriation and African slavery as “trans-
actions”) typical of the actual American polity in its founding and evo-
lution do not remotely conform to the Rawlsian ideal of “a cooperative
venture for mutual advantage.” Rather, as I have argued in greater detail
elsewhere (Mills 2004), these practices are more meaningfully thought
of as part of a historic pattern of racial exploitation, predicated on and
justified by the inferiority of nonwhites. To say that they are non-ideal
“deviations” from the norm radically misconstrues the reality. They are
guided by completely different norms (the norms of the domination
contract), norms that take moral inequality and the legitimacy of the
differential and inferior treatment of nonwhites for granted. So group
rather than individual relations are the crucial ones. If, in Ruth Sample’s
(2003a) formulation, exploitation involves unfair benefit resulting from
degrading treatment that does not recognize the other’s personhood,
then obviously the experience of people of color in the United States —
as an inferior group seen as less than fully human —is a paradigm case
of racial exploitation.

Now the important implication of this revisionist account is that one
gets a picture very much like the Marxist portrayal of class society, in
which group exploitation is central to society’s workings, since Rawlsian
primary goods like “rights, liberties, and opportunities, and income and
wealth” (Rawls 1999h: 54) are continually being “transferred” from the
subordinated to the privileged group rather than being distributed
equitably. But the difference in this case, of course, is that the social
groups in question are races, and the claim that the “basic structure” is
unjust, resting on systemic exploitation and thereby reproducing illicit
privilege and disadvantage at two poles, does not require controversial
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or discredited Marxist notions like the labor theory of value, but simply
the consistent, “color-blind” application of mainstream norms. So once
white supremacy is recognized as a system in itself, established by the
racial contract, its condemnation by any “reasonable” conception of
justice should be straightforward. Yet because of the idealized picture
of US history hegemonic among mainstream normative theorists (won-
derfully illustrated by the Wertheimer reference above), this pervasive
pattern of racial exploitation has not even been acknowled ged, let alone
theorized as such in the literature.

Moreover, by contrast with the individualist focus of the mainstream
contract, the domination contract points us toward resulting group
advantage, the ways in which whites as a group are illicitly benefited by
racial exploitation. Racial exploitation is unjust enrichment, a kind of
racial pleonexia — in Rawls’s gloss of Aristotle, “gaining some advan-
tage for oneself by seizing what belongs to another . . . or by denying a
person that which is due to him” (Rawls 199%h: 9). Through various
mechanisms that have only recently begun to be adequately docu-
mented by sociologists and economists — slavery, the denial to the freed-
men of their promised 40 acres and a mule, Jim Crow, debt peonage,
land theft, trade union exclusion, the restriction of job opportunities
and the imposition of ceilings on promotions in those jobs permitted,
the blocking through housing segregation of an equal chance to build
wealth, the refusal of bank loans, the outright destruction by white
mobs of black businesses, unequal allocation of educational resources
with the corresponding limitation on possibilities for building human
capital, inequitable transfer payments by the state, market discrimina-
tion in goods and services, relocation of jobs and industries on the basis
of a racialized geography, and many others — blacks have been denied
an equal chance to succeed, and whites have benefited from this
(America 1990; Massey and Denton 1993; Oliver and Shapiro 1995;
Lipsitz 1998; Conley 1999; L. Williams 2003; T. Shapiro 2004;
Katznelson 2005).

Charles Tilly has coined the useful phrase “opportunity hoarding” to
describe this situation, when “members of a group acquire and monop-
olize access to valuable resources or privileges” (cited in M. Brown et al.
2003: 17). The virtue of this concept is that it takes discrimination out
of an individualist paradigm and makes the causal link between black
failure and white success: the “diverging fates of black and white
Americans” are conceptualized within the “same analytic framework”:

Discugsions of racial inequality commonly dwell on only one side of the
color lme: We tE'l]k about black poverty, black unemployment, black crime,
and public policies for blacks. We rarely, however, talk about the gains
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whites receive from the troubles experienced by blacks. . . . In our view,
the persistence of racial inequality stems from the long-term effects of
labor market discrimination and institutional practices that have created
cumulative inequalities by race. The result is a durable pattern of racial
stratification. Whites have gained or accumulated opportunities, while
African Americans and other racial groups have lost opportunities — they
suffer from disaccumulation of the accoutrements of economic opportu-
nity. (M. Brown et al. 2003: 22)

Similarly, in their important and prizewinning book Black Wealth/
White Wealth, Melvin Oliver and Thomas Shapiro conclude that: “Just
as blacks have had ‘cumulative disadvantages,” whites have had ‘cumu-
lative advantages.’ Practically, every circumstance of bias and discrimi-
nation against blacks has produced a circumstance and opportunity of
positive gain for whites. ... [A] focus on job opportunity is not
sufficient to the task of eradicating racial disadvantage in America.”
Instead what is necessary is “to close the wealth gap” (1995: 51, 177).

For perhaps the clearest manifestation of this history of exploita-
tion is differentials in wealth. At the time of the 1863 Emancipation
Proclamation, blacks owned only 0.5 percent of US wealth, unsurpris-
ing considering that most blacks were slaves. But by 1990 — more than
a century later, after all the civil rights legislation of the 1950s and
1960s, and the seeming dramatic progress in blacks’ national status —
this figure had only risen to 1 percent, though black Americans make
up more than 12 percent of the US population (Conley 1999: 25). Or,
looking at it another way: according to the most recent available figures
(2004), the median white household has a net worth (assets minus debts)
that is a startling ten times the figure for the median black household.
Moreover the white-to-black ratio for median financial wealth (liquid
and semi-liquid assets, including mutual funds and pensions) is even
more remarkable: more than 100 ro I (Mishel et al. 2006: 258-9). And
the overall implication of this huge differential in wealth — along, of
course, with continuing segregation, inferior education, and discrimi-
nation — is that white life-chances of getting good jobs and opportuni-
ties will be significantly greater than black life-chances.

Against this background, let us now examine how Rawls partitions
his discussion of equality of opportunity. He distinguishes three ways
in which people may lack equal opportunity: they are discriminated
against by law and/or custom;? they come from a disadvantaged class
background and so do not get an equal educational chance to develop
their natural talents; they are born with a thinner bundle of natural

8 Actually, Rawls does not mention custom, but this is a standard extension of the
formulation to which I assume he would not object.



128 Charles W. Mills

talents in the first place (199%h: 62-73). Correspondingly, he dprr_1arcgtes
three varieties of equality of opportunity: formal (no discnmmatnqn:
people have “the same legal rights of access to all advantaged social
positions” (199%h: 62); fair (no discrimination + compensatory mea-
sures for class disadvantage: “those with similar abilities and skills
should have similar life chances” (199%h: 63); and democratic (fair
equality of opportunity + the difference principle: “the distribution of
income and wealth” should not “be settled by the distribution of
natural assets” (199%h: 64). He himself endorses the third of these,
which requires compensatory measures not merely for disadvantaged
class positions but also for natural deficiencies, and this of course is
what makes his position a radically redistributivist one condemned as
unjust both by more traditional liberals and libertarians. But my point
is that we do not have to take such a controversial position to achieve
the correction of racial injustice. Focused on ideal theory, and in any
case intellectually blinded by the analysis of the United States through
traditional European class categories, Rawls does not see how his car-
tography needs to be revised once white supremacy and the reality of
systemic racial exploitation are taken into account.

I suggest that the non-ideal reality mapped by the domination contract
and the concept of racial exploitation requires a partitioning of inequal-
ity of opportunity into at least four categories. Obviously the differential
opportunity disadvantage suffered by R2s and their children is not
(except for racists) due to their inherently inferior natural abilities, so this
is not an example of Rawls’s third category. But it needs to be appreci-
ated that it is not an example of his second category either. Rawls’s
implicit reference group here is really the white working class. But while
for Marxists, class disadvantage may be the result of exploitation, this is
not conceded in a mainstream liberal framework. White working-class
children will be poorer, and thus handicapped, but assuming there has
been neither force nor fraud, this disadvantage is fair given the standard
liberal picture of individual market competition, and an outcome of
winners and losers, the former of whom can then legitimately pass on
differential advantages to their children. So because the poor have lost
fairly (by mainstream standards), it is unfortunate, but not unjust, that
their children should be socially handicapped. (I am not endorsing this
view myself, merely emphasizing that racial disadvantage is conceptually
different.) Entitlement to our natural assets, and to the proceeds of those
assets, trumps needs-based claims; the property rights of the winners
override demands for equalization of opportunity. So not only “democ-
ratic” but also “fair” equality of opportunity would be opposed by the-
orists to the right of Rawls’s social-democratic left-liberalism, who would
only recognize as legitimate the first — “formal” - kind of equality of
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opportunity. (Indeed some far-right figures, like Richard Epstein, would
repudiate even this variety.)

In the case under consideration here, though, R2s and their children
inherit a disadvantaged position that, as argued above, is not the result
of fair market competition, but of discriminatory practices wrong by
mainstream standards, and their cumulative outcome over decades. So
this kind of inequality of opportunity is not the result of subordinate
class membership in the colorless sociopolitical systems of white social
contract theory, but of subordinate racial membership in a polity of a
white-supremacist kind which is not conceptually recognized, let alone
theorized, by mainstream contract theory. The children of the R2s have
not lost fairly by mainstream liberal standards — they have lost because
of practices that in a (de-racialized) liberal framework are unjust. So
if they inherit a disadvantaged position (their parents have fewer
resources, they get inferior schooling, they live in the ghetto far from the
better jobs, and so forth) then this should count as a denial of equal
opportunity on weak and uncontroversial rather than strong and con-
troversial grounds. But their situation is not covered by Rawls’s first cat-
egory in its unmodified form, since the likelihood is that as a result of
these negative factors, their credentials will be inferior. So even if formal
equality of opportunity is implemented they will often not be compet-
itive with R 1s. In other words, though equally qualified candidates will,
given this policy, have the same employment chances, independently of
race, many R2s will continue to lose through having weaker credentials
that are themselves the result of earlier discrimination against their
parents. The R2 candidate loses out to the R1 candidate apparently
“fairly,” under conditions of formal equality of opportunity, because
the R1 candidate’s credentials are better. But the reason for this edge (in
most cases) is the history of inherited advantages that come from systemic
and intergenerational racial exploitation.

What this shows, then, is that we need a fourth category to cover
these cases of “opportunity hoarding,” where whites have an illicit
advantage that comes about through the inherited legacy of past dis-
criminatory practices sanctioned by law and/or custom. And such a
category is extendable, I would claim, from weak formal equality of
opportunity, once this uncontroversial mainstream value is applied to
circumstances that Rawls himself, because of his ideal theory focus, did
not envisage. The first kind of formal equality of opportunity, which is
the only one Rawls recognizes, proscribes discrimination by law or
custom at the point of assessment of candidates’ credentials (R1s and
R2s). The second — derivative — kind that I am arguing for would pro-
scribe in addition the admission of R1s’ differential and superi_or cre-
dentials when they arise illicitly out of that history of discrimination
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against R2s by law or custom. (And note, to repeat, that this .is
conceptually distinct from class inequalities in a cplorless caplta[lst
economy, and Rawls’s “fair” equality of opportunity as a corrective
left-liberal measure.) .

In practice, of course, we would not be able to make this determina-
tion on an individual basis; the point is rather to establish the concep-
tual groundwork for justifying on the macro-level the corrective public
policy measures that would be required to make the “basic structure”
less unjust once the history and long-term effects of white supremacy
are conceded. Since Rawls himself admits that “the distribution result-
ing from voluntary market transactions will not in general be fair unless
the antecedent distribution of income and wealth and the structure of
the market are fair” (1999e: 257), this extrapolation should be com-
pletely consonant with his own principles. Formal equality of opportu-
nity in a racial polity needs to be thought of as having two dimensions.

The case for reparations, then, can be based on at least two (linked)
grounds: (a) the ending of present racial exploitation, and the redistri-
bution of the unjust proceeds of past racial exploitation (since the
Rawlsian society is supposed to be a non-exploitative “cooperative
venture for mutual advantage™); (b) the achievement in both its aspects
of formal equality of opportunity — the least controversial kind of
equality of opportunity, which should be endorsed by public reason as
a common principle in all “reasonable” views, and which requires no
“comprehensive doctrines” for its justification.

Thus, Oliver and Shapiro end Black Wealth/ White Wealth with the
conclusion that to eliminate the “artificial head start accorded to prac-
tically all whites,” racial reparations are a possible “practical and moral
approach,” though it should be just “the first step in a collective journey
to racial equality” (1995: 188-9). Similarly, in Being Black, Living in the
Red, Dalton Conley points out that antidiscrimination measures
against present-day discrimination will not be sufficient to eliminate
illicit white advantage. He goes on to argue that the cycle of continuing
black disadvantage is no longer primarily, or at all, a result of continu-
ing market discrimination, but rather the product of the fact that
median black assets are such a small fraction of median white assets,
which is the result of past discrimination:

What these results indicate is that merely creating equal opportunity in
the housing, securities, and credit markets will not do to rectify the racial
imbalance because parental asset levels (which were presumably fixed in
the past) engender advantages and disadvantages that are very important
for the next generation. . . . [M]erely eliminating remaining discrimina-
tion - be it individual or institutional — will do little to alleviate the wealth
gap, which has already been set into intergenerational motion. Only a
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radical, progressive, wealth-based policy will redress the issue. . . . While
young African Americans may have the opportunity to obtain the same
education, income, and wealth as whites, in actuality they are on a slip-
pery slope, for the discrimination their parents faced in the housing and

cgedit ;narkets sets the stage for perpetual economic disadvantage. (1999:
53, 152)

And he too concludes by considering reparations as one appropriate
policy option.

What I have tried to show, then, is that social contract theory can
indeed be helpful in theorizing issues of racial justice, but that the con-
ventional approach needs to be modified. Racial justice is pre-eminently
a matter of non-ideal theory, and correspondingly requires a modifica-
tion of the orthodox contractual apparatus, producing a “device of rep-
resentation” — the racial contract — that accurately maps the non-ideal
realities in question rather than unhelpfully abstracting away from
them. Behind the veil, it would no longer be a matter of choosing self-
interestedly, under conditions of ignorance of one’s race, an ideal
polity, for obviously a nondiscriminatory polity will be the preferred
choice. But as argued, this is not enough to guide us in determining
what corrective justice now requires in a polity whose basic structure
has been founded on systemic discrimination and racial exploitation.
The thought-experiment here would be to imagine what one would pru-
dentially choose to correct for the disadvantage of being born a
member of the subordinated race in such a polity.

I have argued that because of the peculiar nature of racial justice,
such a correction requires only a derivative form of the weakest kind of
equality of opportunity, the kind that in theory should be unobjection-
able across the political spectrum. So paradoxically, in one sense the
prescriptions are far less radical than Rawls’s own, since one is only
asking that formal equality of opportunity be implemented (not the
difference principle, or even the less extreme “fair” equality of oppor-
tunity), and the legacy of its lack be corrected for. But from this seem-
ingly weak requirement, very strong and dramatic conclusions follow,
since a case can then be made that reparations in the form of the trans-
fer of wealth are morally required for justice and the realization of
genuine formal equality of opportunity for the racially subordinated.

Moreover, whereas Rawls’s response against centrist and right-wing
criticisms had to take the form of a controversial repudiation of any role
for desert, a violation of strong Lockean property rights, and a meta-
physics of the self that some critics have found incompatible with his
original ostensible commitment to robust Kantian personhood, correc-
tive justice in this modified contractualism needs no such assumptions.
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Rather, property rights are being respected — indeed with far great‘er.se_:ri-
ousness than in contemporary right-wing discussions, insofar as illicitly
acquired property based on racial exploitation would then be r'etumed
to its owners or their heirs (Boxill 2003) — while desert and Kantian per-
sonhood need not be modified for the argument to go through, since
normatively it depends just on a weak equality of opportunity accepted
across the board by all “reasonable” views. The key premises are really
the factual ones that assert the historic reality and continuing legacy in
its many different manifestations of white supremacy. If white political
philosophers are serious about social justice, then it is time for them to
begin to acquaint themselves with these facts and to swear off the addic-
tive evasions of ideal theory.

POSTSCRIPT: The Difference Principle and Race

I want to address the objection that (assuming equal liberties to be guar-
anteed by the antidiscriminatory first principle) the difference principle
is all that is needed to deal with issues of racial justice, so my recom-
mended modifications are not in fact necessary. (I thank George Klosko
of the University of Virginia for pressing me on this point.) My
response would be that the difference principle cannot do the job
because (1) it is too strong; (2) it is too weak; (3) it is conceptually and
normatively inappropriate.

(1) Even if the difference principle could handle the issue, its assump-
tions (the moral arbitrariness of our natural assets and consequent
irrelevance of “desert”) are far too strong. As earlier argued, the
desideratum for a principle of racial justice is that it be acceptable
across the political spectrum of “reasonable” (nonracist) views. But
only those on the left-liberal end of the spectrum accept Rawls’s posi-
tion; traditional liberals, centrists, and the right reject it. It should not
be a prerequisite for endorsing racial (corrective) justice that one has to
endorse a left-liberal position on distributive justice. Rather, what we
want is an uncontroversial, more minimalist position that can be
accepted by all committed to redressing racial inequities. The difference
principle cannot fulfill this role. (Though less extreme, “fair” equality of
opportunity is also controversial for the political right.)

(2) But in any case, the difference principle cannot handle the issue
because it is too weak. It is targeted at the “least advantaged” (Rawls
1999h: 266), and as such, will not extend to middle-class blacks who are
better off than their “underclass” brothers and sisters, but who nonethe-
less are worse off than they would have been without the legacy of racial
discrimination against their ancestors. Their situation may not be as
urgent as those lower down the socioeconomic ladder, but, as Bernard
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Foxill (1992) has emphasized, they are entitled to racial justice nonethe-
€ss.

(3) Finally, and perhaps most importantly, the difference principle is
simply conceptually and normatively inappropriate. Rawls is quite clear
that “the difference principle is not of course the principle of redress”
(1999h: 86). But redress is precisely what is called for here. “Redress” is
rectificatorylreparative justice, the measures called for when a wrong has
been committed which needs to be corrected, and as such a part of non-
ideal theory. The difference principle is a principle for distributive justice
under ideal theory, where there has been no past history of wrongdo-
ing. (Cf. Roberts 2002a.) Someone born physically handicapped and
someone born into a socially stigmatized and oppressed race are both
disadvantaged, but the nature of the disadvantage is very different. To
conceptually assimilate them because in both cases justice might require
a transfer of resources is to conflate heterogeneous cases that need to be
clearly distinguished. Rawls points out that “[t]he natural distribution
is neither just nor unjust. . . . These are simply natural facts” (199%h:
87). The situation of blacks, by contrast, is a social fact, and an obvi-
ously unjust one, resulting from a history of past discrimination.
Moreover, full rectificatory justice would arguably require measures
additional to a material transfer of resources, such as an official apology
for slavery from the United States government (Roberts 2002a), rewrit-
ings of national narratives (McCarthy 2002, 2004), and transforma-
tions of white moral psychology to end the social “dissin’” of blacks in
the national moral economy. None of these issues arise for ideal theory
because, to repeat, ideal theory is focused on a perfectly just society. So
when Rawls later writes in his unfinished Justice as Fairness that “dis-
tinctions of . . . race give rise to further relevant positions to which a
special form of the difference principle applies” (2001: 66), I would have
to say that, absent further details, this is either a contradiction of his
original statement, or a gesture towards a revision of the difference prin-
ciple (“a special form”) for specific application in non-ideal theory. But
if the latter is the case, my point still holds, since I was referring to the
difference principle in its familiar, ideal-theory version, not a difference
principle modified to deal with redress. Rawls’s remark would then be
an intriguing theoretical promissory note that unfortunately, because of
his death, will never be redeemed.
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Race, Sex, and Indifference

Carole Pateman

Voters in Alabama were asked in 2000 to vote on a constitutional amendment
to eliminate a provision prohibiting interracial marriage. This had remained on
the books although in 1967 the US Supreme Court, in Loving v. Virginia, had
finally declared such laws to be unconstitutional and a Federal District Court
judge had told Alabama in 1970 that the provision could not be enforced. The
amendment passed, with 40 percent of voters against it.

In December 2003, Essie Mae Washington-Williams revealed at the age of 78
that she was the daughter of StromThurmond who had died in June, aged 100.
Thurmond, a member of the United States Senate for 48 years, was for most
of his life one of the most prominent supporters of racial segregation.
Washington-Williams's mother, Carrie Butler, was the Thurmond family’s black
maidservant and only 16 when she gave birth. Thurmond never publicly acknow!-
edged the existence of his daughter.

About 1,200 Danish couples were living in Malmo in Sweden in 2004 because
they were partners in “mixed” marriages. In early 2006 about 60 couples were
moving there each month. Changes to Danish immigration law in 2002 included
requirements about housing, finance and family reunion that make it very diffi-
cult for interracial partners to remain in Denmark.

The sexual and racial contracts have been intimately connected-since
modern states (civil societies) began to be created in the @eventeent )
century and the three dimensions of the original contract---soeial,
sexual, and racial - have cut across and reinforced each other. The state
has upheld laws and policies that have consolidated structures of racial
and sexual power, the sexual contract has been refracted through race,

y
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the racial contract has shaped sexual relations, and both contracts have
structured citizenship. Modern civil societies developed as patriarchal
“racial states” (Goldberg 2002). It not possible fully to understand or \
analyze either the major institutions of modern civil societies or the /
construction of the world system of modern states without reference to’
both race and sex. The idea of “race” and the conviction that women,7
must be governed by men became interwoven social and political forces;/
that were at the heart of structures of power and subordination and,
molded the beliefs and lives of individuals. ¢
My analysis in The Sexual Contract (and chapter 2 of this volume on
the settler contract) are tied more closely to early modern theories of an
original contract than is Charles Mills’s conception of the racial con-
tract. I confined my argument to Britain, the United States, and
Australia, societies that can plausibly be seen as contractual “civil soci-
eties” (the modern political order created to replace-“the state of

natir‘;c%j’. Mills ranges much more widely: “the Racial Contract is

( glébal.*’ agree, but part company with him when he writes of the appli-

catierr of “the social contract” to “non-Europe, where it becomes the
Racial Contract” (Mills 1997: 20, 42). My argument is not that the
“social contract” becomes the racial contract, or that the latter has sep-
arately to be applied. The racial ‘contract is one dimension of the orig-
inal contract and shapes Britain as well as British colonies, although in
a different fashion. Most colonies were not seen as terra nullius and
transformed wholesale in the manner of (what became) the United
States, Canada, or Australia (see chapter 2 above). Rather, British rulers
made enough changes to allow power and control to be exercised and
wealth extracted. Thus, I agree with Mills thateconmnice__/\_,_\/\xpid{tgi_w
central to the racial contract, but I do not see it aw
aspect (Mills 1997: 32). Sexual difference1s just as important for the
racial contract. -
My approach here is, for the most part, similar to my book. I use
selected historical illustrations — this time from Britain and the United
States — to show connections between the sexual and racial contracts
and to provide a context to consider the relationship today. I refer to
“jllustrations” because an adequate discussion of the extraordinarily
complex interrelationship between the sexual and racial contracts
cannot possibly be undertaken in a single chapter. In section IV I
broaden my discussion to include economic exploitation, move to
the present and to a more diffuse sense of “contract”, and draw
on Norman Geras’s (1998) argument about the contract of mutual
indifference. ) )
The concepts of race and racism are often conflated but my discussion
here is not about racism. My interest is in the development of the idea
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of race as part of the structure of a modern state. “Race” is necessary
for and breeds racism, which remains a major problem, anti-Arab racism
being one of its most prominent recent manifestations; the UN World
Conference Against Racism in 2001 was surrounded by clamor and
controversy.

“Race” developed differently in the United States and Britain and
this further complicates any discussion. In the United States, founded
in slavery and the forcible seizure of the territory of Native peoples,
racial segregation was enforced by law until the 1960s. British racial
conceptions and practices were played out in the context of a vast,
diverse empire (initially including the American colonies) in which, as
Linda Colley (2002) has recently stressed, the British rulers were a small
minority.! There was also a metropolitan black population; by the late
eighteenth century there were at least 10,000 blacks in London, includ-
ing a small middle class.?

I “Race” and Reproduction

From the early modern period onward, “race” became the vehicle
through which certain groups of humans were deemed to be inferior, to
be at the margins of humankind or even outside of humanity alto-
gether. Accounts of differences between groups of people and between
men and women have a long history but familiar, modern conceptions
of “sex” and “race” began to be developed in thé'seventeenth and gigh"--.‘

. tegnth centuries, together with theories about the stages of “civiliza=
" \tion*&%j’ Indeed, theorists of an original contract played an important
part’

in the emergence of modern ideas about racial and sexual
differences and hierarchies, albeit that their theories were couched in the
subversive language of universal freedom and equality.

Kant’s arguments are of particular interest. In The Sexual Contract 1
discussed his endorsement of the subordination of women, and Robert
Bernasconi (20014, 2002) has argued that he was the first philosopher
to develop a concept of race, in the sense of a clearly defined notion

! Colley argues that in “all sorts of ways” the British Empire “remains an unknown
quantity” and that anyone interested in the Empire needs to understand “Britain itself,
the ways in which it was once powerfu!, but also the ways in which its power overseas
was always constrained and sometimes faltered” (2002: 374, 375). It is also worth noting
thal_the first act of the new Australian federal parliament in 1901 was to create immi-
gration restrictions to maintain “white Australia.”

2 One of its best-known members was Olaudah Equiano; another was Ignatius Sancho,
born a slave and brought to Britain as a child, who argued against slavery, became a

writer, a shopkeeper, correspondent of Laurence Sterne and was painted by
Gainsborough (see King et al. 1997).
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with scientific status (see also Eze 1997a).? Kant upheld both the sexual
and racial contracts, but now that attention has been drawn to embar-
rassing aspects of his arguments, two common responses are to detach
the offending parts from his major principles and arguments or to
explain them away.® But these strategies ignore his characterization of
women and Africans and that he lectured and published on the subject
of race for several decades (see: Kant 1965, 1978, 2000, 2001).

For Kant, the concept of race, like the Idea of marriage, is necessary;
it is dictated by reason from “the viewpoint of natural history.” This
viewpoint deals with the “natural science of origins” and so is much
more than a description of nature (Kant 2001: 40; see also Kant 2000:
13 n1). The crucial racial differences are permanent and they arise from
reproduction and descent. Kant argued that there were “original seeds
of the human line of descent” and, together with hereditary predispo-
sitions, these were implanted for the purpose of peopling the earth
(2001: 42). The seeds and predispositions produced the different races
of humans (in “Of the Different Human Races” he distinguishes four).?
In principle, the assumption about innate seeds implies nothing about
the worth of the human races to which they give rise; all seeds could
produce races of equal value despite some fundamental variations
among them. Kant, however, makes it clear that white men are the only
individuals who possess the capacities required to grasp the universal
principles fundamental to civil society and thus the capacities to govern
others.®

The natural attributes of nonwhite races and women were widely seen
in similar terms; in particular, both were seen to lack or have a lesser
capacity for reason and self-government. By the late eighteenth century,
questions about such issues as why Africans were black, whether or not
humans all descended from one original couple as laid down in the

3 Bernasconi {2001a: 15) notes that this argument was first put forward in the 1920s.
The relation between Kant’s arguments about race and the Critique of Judgment has
been acknowledged by some scholars, including one of his contemporaries; Bernasconi
provides some references (2001a: 27 n84). He also states that “a'great deal more work
needs to be done, both to establish the context of Kant's discussion of race with refer-
ence to his sources and to clarify the various aspects %fi Kalr;t)‘s theory of race that have
been treated largely in isolation from each other” (2001a: 15).

4 See, e.g., Hill Eng Boxill (2000) for an example of the first response, and Ladd (1999)
for an example of the second.

5 The role of climate in the development 0
was that different environments were the cause ol 12
differential development of the seeds over long periods t
cold, etc., clima ] : ]

§ Kant (i:s :étn;nlt?lily consistent. He criticized the doctrine of terranullius but left doors
open for the justification of colonization, and his view of slavery was ambiguous.

f races was much discussed, and one claim
f racial differences. Kant argues for the
hrough lines of descent In hot,
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Bible (monogenesis vs polygenesis), and how human beings were to be
classified had become matters of extensive debate and controversy.
“Races” began to be seen as distinct human groupings, recognizable by
such markers as skin color, hair texture, skulls, facial features, and
specific dispositions and attributes.

The early eighteenth century, and the development of slavery as a con-
dition suffered only by Africans, marked a turning point. From the begin-
ning of the seventeenth century significant numbers of Britons had been
captured by corsairs from Barbary and sometimes enslaved, which made
it hard to see slavery in racial terms. But in 1672, the Royal Africa
Company was established in Britain with a government monopoly to
supply African labor to the colonies, and “after the 1730s, slavery became
rhetorically established as a polar opposite to Britishness” (Colley 2002:
64). Or, in other words, freedom became signified by a white skin.

The blackness of (sub-Saharan) Africans became perceived, in itself,
as a mark of lesser humanity. Europeans came to believe that they were
white and hence superior. “Black” Africans were decisively marked out
from “white” Europeans and the civilization and freedom of whites. By
the early eighteen century, lifetime servitude was established for black,
but not white, indentured laborers in Virginia (see section II). As
Europeans seized more overseas territories and imposed colonial rule,
the belief in white superiority fostered a consciousness among other
“races” that they were “nonwhite.” My historical illustrations are drawn
from “white” and “black” since this antinomy ~ and Africa — lies at the
heart of the construction of the political fiction of race. Other develop-
ments in the United States, such as the prohibition of Chinese immigra-
tion from 1882 until 1944, the expulsion of nearly half a million
Mexican American citizens and Mexican nationals across the border
between 1931 and 1935, and the internment of most Japanese American
citizens in camps during the Second World War, were an outgrowth of
the initial creation of a racial order of “whites” who ruled over “blacks.”

In the late nineteenth and early twentieth century, fairs, ethnological
exhibitions, and “human zoos” (Bancel et al. 2000) provided a graphic
portrayal of white beliefs about “race.” Various displays were prompted
by the Crystal Palace exhibition in London in 1851. In the United
States, 100 million people attended the world fairs held between 1876
and 1916 (D. King 2005: 39).” By the early twentieth century, “the world
on view at the fairs had been anthropologized and racialized according

7 At the Columbian Exposition in Chicago in 1893 black Americans were included in
the exhibits. Six African-American women spoke at the World’s Congress of
Representative Women, part of the Exposition but, Hazel Carby argues, this was
not from “concern to provide a black political presence but part of a discourse of exoti-
cism that pervaded the fair” (1987: 5).
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to social Darwinian taxonomies provided by leading lights of the
?nthropology profession” (Rydell 2002: 224). Exhibitions of humans
1r!cluded reconstructions of colonial victories. In France the stockin gof
displays before the First World War followed overseas conquests:
“Tuaregs were exhibited in Paris after the French conquest of
Timbuktu in 1894, and the first Malagasies appeared a year after the
occupation of Madagascar. The exhibition of Amazons from Abomey
followed the defeat of King Behanzin in Dahomey” (Bancel et al. 2000:
9). Nor have echoes of such exhibitions entirely died away. In 2005 there
was an outcry in Germany after Augsburg Zoo put on a show of
African culture and featured a dance display next to a cage containing
baboons (Pancevski 2005).

Human racial exhibitions were also sexual curiosities. The most
(in)famous example is that of Saartjie Baartman, labeled the
“Hottentot Venus,” who was a member of the Khoisan people from the
Cape of South Africa. She, and particularly her large buttocks and gen-
italia, was displayed in London and Paris from 1810; doctors and
anthropologists examined her. Robert Wedderburn, a Jamaican aboli- |
tionist, was instrumental in a case being brought against her exhibition
in London on the grounds that it was indecent and tantamount to
slavery, but the court rejected the claim, ruling that she had freely
entered a contract. Baartman died aged 25, and after her death she was
dissected and her remains put on display until 1976 in the Musée de
I’Homme in Paris. Nelson Mandela finally succeeded in obtaining her
return to South Africa after he became President.

A good deal of effort and some remarkable contortions were required
to fit people into a tidy racial classification. Who counted as “white,”
and thus privileged, was the most difficult problem. Perhaps the best-
known proclamation of whiteness is when Japanese in South Africa
under apartheid were deemed honorary whites for economic reasons.
The whiteness of immigrants to the United States from Ireland and
Southern and Eastern Europe was in question for a long time.® In 1790,
shortly after ratification of the United States constitution, Congress
limited naturalization to “free white persons.” From the 1870s a series
of cases was brought to decide which applicants for naturalization
counted as white.? Naturalization and citizenship involved both the
racial and sexual contracts. On the one hand, if a woman was not

8 Charles Kingsley, a Briton, put the Irish on a lower level in a different fashion. He
wrote to his wife of a visit to lreland, “I am haunted by the human chimpanzees I.saw
. .. to see white chimpanzees is dreadful; if they were black, one would not feel it so
much” (quoted in McClintock 1995: 216). ] _

9 Haney Lépez (1996) discusses the numerous cases; see especially Ozawa v. United
States 260 U.S. 178 (1922) and United States v. Thind 261 U.S. 204 (1923).
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“white” and so ineligible for naturalization she did not, despite cover-
ture, take on the citizenship of an American husband. On the other
hand, even if eligible she could not be naturalized if her husband was
ineligible (see also Cott 2000: 165).

John Stuart Mill remarked in his Subjection of Women (1989 [1869])
that the elaborate social and political stratagems and intimidation
required to keep women in their place demonstrated that there was
nothing natural about subjection. In one sense, the belief that women’s
subordination springs directly from biology is more plausible than anal-
ogous claims about racial differences. A basic fact about humans is that
women, not men, become pregnant and give birth. Human reproduc-
tion provides a biological thread running through sexual difference. But
it is a very thin thread indeed and is far too slender to bear the weight
placed upon it by patriarchal conceptions of sexual difference, views of
proper relations between the sexes and women’s place in the world.
These are not entailed by biology but matters of culture, politics, and
power. That is to say, as Mill saw (and as I argued in The Sexual
Contract), “masculinity” and “femininity” are political constructs.

“Race” is also a political construct, and more completely so than
alleged sexual difference. Like an original contract, it is a political fiction,
a “rational absurdity” (Gilroy 2000: 14; see also Appiah 2000). Race has
no natural or scientific basis. The “science” of race, which reached its
peak in the racial classifications of the nineteenth century, was challenged
as soon as it began to be developed — Herder, for example, took a different
position from Kant — and has been largely discredited since the Second
World War; UNESCO rejected a biological basis for race in 1948. A
further blow has come from recent advances in genetics which show that
variations between human populations are not much greater than genetic
variation within those same populations (which is not to deny that some
humans are, for example, more genetically susceptible to certain diseases
than others). And people are, so to speak, voting with their feet in increas-
ing numbers by forming interracial partnerships.!'?

' In the United States a movement has begun for the recognition of a “mixed race” cat-
egory for official purposes (Hollinger 2005). About 12 percent of young people fall into
this category, and by 2050 perhaps 10 percent of whites and blacks and over half of
Latinos, Asians, and American Indians will marry outside their “race” (Hochschild
2005: 76). Census Bureau projections indicate that whether or not whites remain a
numerical majority depends on whether Latinos who identify as “white” on the Census
are so counted. If they are not, by 2050 whites are likely to be a numerical minority
(Haney Lépez 2005: 43; on Census categories see also Prewitt 2005). One British survey
found that, of respondents who had a partner, half of the British Caribbean men and a
fifth of British Indian men had a white partner and so did a third of the British
Caribbean women (Modood 1998: 387).
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Nonetheless, race is popularly seen in biological terms as a matter of
f‘blood.” Blood was used in law to classify individuals according to race
in the United States. As recently as 1974 the Supreme Court of
Louisiana upheld the view that anyone with 1/32 of African blood was
blac]s (Allen 1994: 27-8). Now, bloodlines are lines of descent — and
here is the point at which human reproduction enters and sex and race
come inextricably together. If the idea of race is to have social and
political purchase, then populations perceived in racial terms have to
maintain themselves over time. Women must have babies if a popula-
tion is to continue; or, at least, the “right”women must'do s6 and they
must reproduce with the “right” men if the population (its bloodline)
and its.culture-are to remain-pure. Race is about reproduction and
sexulz(il relations, about purity, degeneration, and the right human
stock.

II Race and Miscegenation

To create societies in which race was an ordering principle demanded a
great deal of theoretical, social, political, and cultural work — and much
violence. Individuals had to learn to see themselves as membersofraces
and to believe that one-race was superior to another. This change in con~
. sciousness demanded a)particular form of life in politics; 1aw, the
. economy, and in everyday behavior and sexual relations.
~ A'racial order was established in the first stages of settlement in the
colony of Virginia. The “white race” — that is, a social category based
on skin color whose members exercised power over, and enjoyed supe-
rior standing to, all those with black skins -~ came into being in the early
part of the eighteenth century (Allen 1997). The seeds for the creation
-of a ractal power structure were sown in the seventeenth century.
Theodore Allen remarks that initially there was little point in landown-
ers setting up a dual system of service, limited term for whites and life-
time servitude for Africans, because “the death rate was so high for
several decades that there would have been no practical/_a.dva age for
employers in such a distinction” (1997: 178). From the A620s it became
common practice for tenants to be transferred from onetindowner to
another without théir consent and, through a variety of means, the term
of service of indentured laborers, both African and white, was length-
ened.!! By the 1640s there were indications that lifetime servitude was

L—

1 This broke with the Statute of Artificers (1563) under which speciﬁeq wages had to
be paid and laborers bound by the year were allowed to termxnatc.thenr employmer_lt
with due notice. It was forbidden to punish an apprentice by extending the term of his
service,
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to be reserved for Africans and that an aristocracy of skin color was to
be created. Nevertheless, until late into the seventeenth century some
Africans owned land, engaged in commercial transactions, and even
made use of white laborers.

The establishment of a modern racial system meant that “race” had
become widely understood. Moreover, once race became an ordering
principle in social life everyone was caught up in it, irrespective of their
individual beliefs. Indentured Africans were turned into property and
measures were taken to deprive free Africans of rights and exclude them
from various trades. Conversely, “white” men became legal “persons”
merely because they were white. Married white women were not legal
persons but, despite their subordination to their husbands under cover-
ture, they shared in the power and privileges of the white-skinned.
“Whites” from the highest to lowest social stratum, both men and
women, conscious that they were not “black,” took part, actively or pas-
sively, in the maintenance of the new power structure or were forced to
struggle against it. On the other side, Africans had to bear all the man-
ifold burdens thatmew accompanied the designation of “black,” even if
they were not sla@

“Race” required purity of the bloodline and so fashioned the sexual

"contract. In a racial order only some women were deemed worthy of
“protection” by white men. The women of the ruling race, who contin-
ued the racial bloodline and were held to have the attributes of true
womanliness (“the fair sex”; see Schloesser 2002), were protected (gov-
erned) by the men who shared their skin color. The interrelationship
between the sexual and racial contracts meant that the sexuality of
whites and blacks was seen quite differently. African sexuality was
viewed as untrammeled and degenerate. Black women could never be
“pure” like white women and African-American men were greatly
feared as a standing threat to white womanhood. Nonwhites were for
white people, at one and the same time, objects of desire, revulsion,
curiosity, and prurient speculation.

The “white race” was safeguarded through prohibitions, both formal
and informal, against interracial sexual relations. Or, rather, the prohi-
bitions were first and foremost directed against relations between white
women and black-men. This provided some assurance that the white
bloodline would fiot)be polluted.'? For white men, the prohibition came

12 Elizabethan drama suggests that opposition to interracial sexual relations between
white women and nonwhite men was itself produced along with modern conceptions of
race. Sexual liaisons between white women and black men were portrayed as the “ulti-
mate romantic-transgressive model of erotic love” (Boose 1994: 41). But once “race”
began its course any connection between white women and nonwhite men became the
most feared and the most viciously punished relationship.
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into play against marriage with nonwhite women. Nonwhite women
were not “protected” so, outside of marriage, white men demanded
sexual access, coerced if necessary, to black women.

In The Sexual Contract marriage has a central place. I argued, first,
that the marriage contract provided for legitimate, orderly access for
each man to a woman of his own. But under the racial contract
men’s choice of a wife had to be limited if racial bioodlines and racial

_ power were to be maintained. Maryland enacted the first criminal law

in 1664, and this"was aimed at “freeborn English women” who had
made “shamefull Matches” with African slaves (Cott 2000: 44). Six
of the original American colonies prohibited marriage between a
white and black or mulatto and three of the thirteen banned inter-
racial sex outside marriage. Nancy Cott states that “the English
colonies stand out as the first secular authorities to nullify and crim-
inalize intermarriage on the basis of race or color designations”
(2000: 41).13

Second, I emphasized the interconnections between marriage,
employment, and citizenship in The Sexual Contract but under the
racial contract the connections were severed for African Americans in
the aftermath of slavery. Slaves were prohibited from marrying, thus
underlining their exclusion from civil law, but after emancipation the
federal government took steps to ensure that as many of the freed
slaves’ unions as possible were regularized. The Freedmen’s Bureau
took care to enforce the sexual contract, and the labor contracts it pro-
moted upheld coverture (see Cott 2000; also L. Edwards 1996 and
Stanley 1996).'4 However, the power that free black husbands gained
over their wives did not translate into political standing. The civil rights
of black men and women alike were severely limited and, especially in
the Southern States, their political rights denied. In the twentieth

13 “[T]here seems to be no historical precedent for the sexualization of race in the
United States, that is, no earlier cultural example of the assignment of a debased
form of sexuality to an hereditary caste, over generations” (Zack 1997a: 148). During
the 1860s more states passed antimiscegenation legislation and some Southern states
introduced new bans after the Civil War (the Oxford English Dictionary records the
first use of “miscegenation” in the United States in 1864); “[iln Mississippi the
penalty was life imprisonment™ (Cott 2000: 41). The Civil Rights Act (1866) excluded
these laws on the grounds that they applicd equally to black and white, and all chal-
lenges brought after the 14th Amendment (1868) were rejected by the Supreme
Court. The California Supreme Court led the way in 1948 in striking down antimis-
cegenation laws; the federal Court (as noted at the start of the chapter) finally acted
in 1967.

14 The major function of the Bureau - its official title was the Bureau of Refugees,
Freedmen, and Abandoned Lands — was to turn “ex-slaves into wage workers” (Cott
2000: 85).
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century, major social policies, such as Mothers’ Pensions and Aid to
Dependent Children, largely excluded African-American women, and
the GI Bill after the Second World War did not beneﬁt black service-
men in the same way as their white counterparts.'’

White men were husbands, “persons,” and citizens and, as I have
stressed, their extramarital choice of women was unconstrained, espe-
_cially if they were slave masters. Slaves were property; that is, they were
mere factors of production to be used in the plantations and great
houses. They were factors that could be replaced or increased by breed-
ing but, unlike the breeding of livestock, the slave masters themselves
could participate directly in their reproduction. Indeed, the paradox of
slavery, which I highlighted in The Sexual Contract, is perhaps most
evident in the case of female slaves. They were property, but it was their
humanity that made their reproduction possible and made them sexu-
ally attractive to white masters.

Initially, the slave master’s part in breeding led to a problem. On the
one hand, children of slave mothers were property at the disposal of the
master/father who could sell them at will. On the other hand, descent
was patrilineal under co n law. Race trumped patriarchy to solve
the difficulty. In Virginia in 1662 it was decreed that slave mothers would
pass their lifetime bondage onto thelr children. The ruling also meant
that, notwithstanding their paternity, all such children were to be
treated as “black.” In my book (Pateman 1988: 122) I noted Mary
Chesnut’s comment that, in Uncle Tom'’s Cabin, “Mrs. Stowe did not hit
the sorest spot. She makes Legree a bachelor.” Wives of slave-owners
exercised power over slaves but they had to pretend not to see their hus-
bands’ other offspring.

Law, social sanctions, and a great deal of violence were used to reg-
ulate interracial sexual relations and prevent African Americans from
exercising their newly acquired rights. The most violent forms of
intimidation were the lynching of black men and the rape of black

9 6

women; Hazel Carby argues that the rapes were “political terror,” “an

15 Southern politicians were determined to maintain very low wages for their workforce
and they opposed the 1935 Social Security legislation. Agricultural, domestic, educa-
tional, and hospital workers were not covered, thus excluding most nonwhite and women
workers. Vagrancy laws were used to compel black individuals mto employment (see
Kerber 1998: ch. 2).

18 See also the comment about a member of Congress who had fathered six children by
one of his slaves in Harriet Jacobs’s memoir of her life as a slave (1969 [1861]: 215).
Jacobs’s book was edited by a white women, L. Maria Child, and Jacobs used the name
Linda Brent, necessary protection given that she wrote about her sexual history. She
refused Harriet Beecher Stowe’s offer to incorporate her memoir into The Key to Uncle
Tom's Cabin.

o
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institutionalized weapon of oppression” that was the equivalent of
lynching ( 198:/:/1‘8, 39)." Few could escape from the taint of such a
racial order.

One telling example is the exchange over lynching between Ida _

~Wells and Frances Willard, two remarkable and very politically astute
women. Willard, a white woman, was the leader of the Women’s
Christian Temperance Union, the biggest women’s organization in the
United States in the late nineteenth century, which not only campaigned
against alcohol but was the organizational mainstay of the suffrage
movement (this was true too in Australia and New Zealand, though not
in Britain). Wells’s parents were slaves; she obtained an education, but
lost her job as a schoolteacher because she drew attention to the second-
class treatment of black children. She then became a journalist and co-
owner of the weekly Memphis Free Speech.

In 1892 Wells wrote an editorial after the lynching of three black
shop-owners, her friends (the paper was then attacked and the business
destroyed). Wells wrote that most of the recent lynchings had been
prompted by “the same old racket — the new alarm about raping white
women,” and she warned that Southern white men might “overreach .
themselves and public sentiment will have a reaction” (Wells-Barnett
2002: 29; she married in 1895). Wells saw the murder of her three friends
as an example of the use of lynching to prevent black men becoming
economically successful and competing with white businesses, but she
used the phrase “new alarm” because, following Frederick Douglass,
she argued that three different claims had been made about lynching.
The first, immediately after the end of the Civil War, was that lynching
was necessary to prevent race riots and insurrections. From the early
1870s lynching was said to prevent Negro domination at the ballot box.
By the 1890s, when lynchings were at their peak, it was claimed that the
atrocities resulted from the propensity of sexually depraved black men
to rape white women.'3

17 The victims of lynching were predominantly male and black. Lynching began in the
1830s (the term was first used then) and before the Civil War most lynchings took place
in California. It has a long history; there were lynchings still in the 1940s. In the 1890s,
crowds numbering in the thousands, including whole families, often witnessed the dread-
ful killings of black men and mementoes were collected and disseminated to friends and
relatives.

18 Wells also noted that during the Civil War the slave master had safely left his wife and
children with his slaves when away fighting. And at the end of the Civil War many white
women came from the North as teachers to the freed slaves and for more than a quarter
of a century they had worked without any fear: As Pauline Hopkins wrote, “[t}he men
who created the mulatto race” continued to fill its ranks “year after year by the very
means which they invoked lynch law to suppress, bewailing the sorrows of violated wom-
anhood” (quoted in Carby 1987: 141).

T
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Wells then embarked on an extraordinarily courageous campaign
against lynching. One of her aims was to “[t]ell the world the facts” and
to demand that accused black men should have a fair trial (Wells-
Barnett 2002: 151). She emphasized one crucial fact: that only about a
third of the victims were actually alleged to be rapists.

Before Ida Wells's campaign and the anti-lynching movement in
Britain (the first Anti-Lynching Committee was formed in Britain in
1894), the WCTU had never condemned lynching and had no black
members in the Southern states. Willard attacked Wells in an address to
the WTCU in Cleveland after Wells pointed out that in many cases of
lynching where rape was alleged it was known at the time and “indis-
putably proven after the victim’s death” that the relationship was con-
sensual, although clandestine. A charge of assault would have been
thrown out in a courtroom. Wells asked the question

what the white man means when he charges the black man with rape. Does
he mean the crime which the statutes of the civilized states describe as
such? Not by any means. With the Southern white man, any mesalliance
existing between a white woman and a colored man is sufficient founda-
tion for the charge of rape. The Southern white man says that it is impos-
sible for a voluntary alliance to exist between a white woman and a
colored man, and therefore, the fact of an alliance is a proof of force.
(Wells-Barnett 2002: 61)

Willard refused to acknowledge that white women could, and some-
times did, enter voluntarily into sexual relations with black men. She
leapt to the defense of white womanhood and insisted that Wells’s argu-
ments put an unjust and unfounded “imputation upon half the white
race in this country” (2002: 130). Wells replied in a letter, published
while both women were campaigning in Britain.!® She reproduced some
earlier remarks of Willard’s on the need for “safeguards” against illit-
erate aliens and Negroes voting and on the “problem” facing white
Southerners. “The colored race,” Willard had written, “multiplies like
the locusts of Egypt. The grog-shop is its center of power” and the
safety of women and children was threatened (quoted in Wells-Barnett
2002: 131-3). After the publication of an interview with Willard, con-
ducted in Britain by one Lady Henry Somerset, Wells had to publish
another letter in her own defense. Willard never entirely retracted her
attack on Wells.

During Wells’s first visit to Britain in 1893 she was involved in a very
curious incident. She had been invited through the initiative of Isabella

1% ‘Wells was one of a number of black women and men activists from the United States
who visited Britain in the nineteenth century.
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Mayo and her friend Catherine Impey.2’ Mayo took in nonwhite lodgers
!’ as part of her philanthropic activities, one of whom was George
{ Ferdinands, a student from Ceylon. Shortly after the three women
f departed on Wells’s tour, Impey wrote to Ferdinands proposing that
' they marry. Ferdinands forwarded the letter to Mayo who was scandal-
ized and called Impey a nymphomaniac and a disgrace. Vron Ware
i writes that “[i]t is hard to believe that Catherine would have made the
proposal without any encouragement, and the whole episode remains a
mystery” (1992: 191).

Mayo showed the letter to Wells and demanded that Wells turn her
back on Impey, but Wells refused. Mayo sent letters to America criti-
j cizing them both and continued her attack during Wells’s second visit
: to Britain. She published an article in which she referred to the “dis-
eased imaginations” of *“women who will ‘fancy’ anything which will
give them a sensation.” In some states of the United States, she wrote,
this imagination “would mean the death of the man,” and “[i]f the
women in the South were all ‘pure in heart and sound in head,” we
should hear of fewer lynchings” (quoted in Ware 1992: 195-6). Willard’s
reaction to Wells and this strange episode illuminate the complex ways
in which the racial and sexual contracts played out, even in circles where
one or the other, or both, were challenged.

IIT White Women, Black Women

Through the nineteenth century and into the first decades of the twen-
tieth, women in both Britain and the United States were very politically
active, both inside and outside conventional political arenas and in a
- wide range of women’s organizations. They used arguments about
rights and equality but stress was also laid on (white) women’s particu-

| lar affinity for morality and much “civilization work” was undertaken,

' - both at home and abroad (Newman 1999). One observer wrote in 1900
oot of the Hull House settlement in Chicago that it was “a colony planted
in a strange land by immigrants from a superior civilization” (quoted
in Newman 1999: 23). The London Missionary Society had begun
to recruit single women in 1875 and by 1899 women missionaries

% Impey ran a monthly paper, Anti-Caste, which in its final issues stated as its aim
that “the dark races of Mankind [should have] equal right to protection, personal
liberty, equality of opportunity and human fellowship” (quoted in Ware 1992: 190)
She was acquainted with a number of leading black American activists and was espe-
cially concerned with racial justice. She was involved in other radical causes, support-
ing “the abolition of the alcohol traffic, an end to militarism, a respect for the
environment and the humane treatment of animals - she was also a strict vegetarian”
(Ware 1992: 187).
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outnumbered men (Haggis 2003). The women’s foreign mission move-
ment was the largest women’s movement in the United States by 1915
(Newman 1999: 53).

White women who attacked the sexual contract could still compare
their position favorably to that of the women of lesser races. Female
slaves, wives in polygamous marriages, inhabitants of harems or victims
of suttee were frequently invoked. For white women to see black women
as political equals was very difficult in a context of “race” and colo-
nialism. Their ambiguous attitude is nicely illustrated by the image
adopted by British women anti-slavery activists in 1828. They modified
a famous cameo, first produced by Josiah Wedgwood in 1787, to
portray a female slave, with the words “Am I not a woman and a sister?”
But, like her earlier male counterpart, the slave was on her knees, a sup-
plicant before a standing white woman.

The sexual and racial contracts reached into the anti-slavery move-
ment. Black campaigners rarely had an equal place, even though the
genesis of the anti-slavery movement lay in the activities and writings
of blacks in Britain in the 1760s. The Anti-Slavery Society was
founded in 1823 but it was not until the 1850s that the first steps were
taken to include women in national committees. In 1840, the British
organizers of the World Anti-Slavery Convention in London refused
to accept women delegates from the Garrisonian wing of the
American abolitionist movement, and the question of women’s rights
was thus thrust in front of the British movement.?! But British women
did not take part in the debate at the Convention; they could attend
only as visitors.

Yet (middle class) women were at the heart of the British anti-slavery
movement. They had begun a campaign against the slave trade (abol-
ished in 1807) in the 1780s, they organized a boycott of sugar from the
West Indian plantations from 1791 and, after the British ended slavery
in 1833, turned their attention to the United States. From 1825 women
developed their own extensive network of independent anti-slavery
organizations and engaged in a wide variety of extraparliamentary
activities, some of which they pioneered. British anti-slavery organiza-
tions initially supported gradual emancipation and it was a pamphlet
by a woman, Elizabeth Heyrick’s Immediate, not Gradual Emancipation
(1824), and the women’s associations that changed this. Heyrick’s argu-
ments were grounded in the principle that freedom was a “sacred

2! In the United States “women’s discontent with their position was as much cause as
effect of their involvement in the antislavery movement. What American women learned
from abolitionism was less that they were oppressed than what to do with that percep-
tion, how to turn it into a political movement” (DuBois 1978: 32).
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unalienable right.” She saw gradualism as “puerile cant” and slave
insurrections as self-defense again appalling oppression.?

But Heyrick was unusual among women anti-slavery activists, who
more resembled missionaries than revolutionaries. They commonly
came to the movement out of Christian duty, and focused on the plight
of women slaves, the tearing apart of slave families and education.
Their Christianity meant that the humanity and spiritual equality of
the slave was emphasized, a radical position. But this was counteracted
by a general sense of cultural superiority. Most women in the move-
ment, however benevolent and opposed to slavery they might be, failed
to see blacks as other than in tutelage, waiting to be assisted by their
white mother. It was not until Sarah Remond, an African American,
arrived in 1859-61 that a (very short-lived) anti-slavery organization
had black committee members. The case of Mary Prince, a slave
brought to London from Antigua by her owners, Mr and Mrs Wood,
who refused to emancipate her, is instructive. In 1831 she published her
autobiography, The History of Mary Prince: a West Indian Slave, widely
used by the Anti-Slavery Society in its publicity.? Clare Midgley sum-
marizes Prince’s position. She was treated “not as a fellow-activist but
rather as a victim of slavery, as a possibly unreliable individual whose
account needed authentication, and a working-class servant. Given this,
it is hardly surprising that they did not think to recruit her as a member
of one of their ladies’ anti-slavery associations” (1992: 91).

The racial order permeated the women’s movement in the United
States. The enormous suffrage movement, for instance, was largely
segregated. A difficult political dilemma arose with the Fifteenth
Amendment; should suffragists support the enfranchisement of the
freed male slaves despite the fact that black women continued to be
excluded from the ballot box? The two most prominent white leaders,
Elizabeth Cady Stanton and Susan Anthony, opposed the Amendment

22 Heyrick believed that everyone was implicated in slavery and called on the popula-
tion to act themselves through mass abstention from slave-produced goods (Midglt?y
1992: 104-8; see also M. Ferguson 1992 253-8). In 1804 Maria Edgeworth wrote in
her tale “The Grateful Negro” of the benevolent slave-master Mr Edwards: “He wished
that there was no such thing as slavery in the world; but he was convinced, by the argu-
ments of those who have the best means of obtaining information, that the .sudde‘n
emancipation of the negroes would rather encrease than diminish their miseries. His
benevolence therefore confined itself within the bounds of reason” (2003 [1804]: 49).

23 The book was dictated to and edited by a white woman and included a l.engthy sup-
plement and appendices to authenticate it. “[Tlhere are times when Prmce’s voice
seems more discernable than at others” (Salih 2000: xiii). The editor, Susanna
Strickland, excised Prince’s sexual history but this was revealed i.n Wood's lipel action
against Thomas Pringle, the Secretary of the Anti-Slavery Society (see Prince 2000:

app. 3).
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and the controversy split the movement for a generation. By the 1890s,
white suffragists, who had already campaigned for decades and were
desperate for any political opening, began to at.tack.votes for ignorant,
unwashed men, whether African American or immigrant, and entered
into extremely unsavory alliances with racist Southe{n politicians.

Another example: one of Frances Willard’s campaigning slogans was
«, white life for two.” By this she meant that the sexual double standard
should be abolished and that sexual equality would be lived out in a tee-
total and monogamous life, with chastity for both partners before mar-
riage. But how should the metaphor of a “white life” be interpreted?
Did it mean a pure life for all or was it a life suited to a racially superior
population? Again, should Charlotte Perkins Gilman’s many references
to “the race” — in her day she was the most famous feminist writer in the
United States — be read as referring to the human race or to the white
race? Such uncertainties were well suited to a society that by the 1890s
was in the grip of Social Darwinism (derived from Herbert Spencer)
and in which popular acceptance of eugenics was growing.®*

Gilman provides a fascinating illustration of how feminism (rejection
of the sexual contract) and race (acceptance of the racial contract) were
interwoven. In modern societies, she argued in 1898, there was too great
a differentiation between the sexes; it was “carried to such a degree as
to be disadvantageous to our progress as individuals and as a race”
(1966: 33). Women traded on their sexual attractiveness, not their
talents, and one result was “pathological maternity” (1966: 169).3
Women, she insisted, had a “racial duty of right selection” of a father
for their children (1966: 201). Prospective mothers, not fathers, should
be responsible for selecting suitable mates to ensure sturdy offspring.
But if women were to exercise this responsibility they had to be edu-
cated, independent, and men’s equals. The human race would thus
become fitter, but it is clear that Gilman had whites in mind as the model
for progress.

In 1908 she published an essay, “A Suggestion on the Negro
Problem.” She notes that, as a result of contact with “our more
advanced stage of evolution,” many Negroes had rapidly become “self-
supporting and well behaved” but most had not (1908: 80). To improve

% Francis Galton invented the term “eugenics” in 1883, but his interest in the subject
had begun in the 1860s. He devoted a chapter of Hereditary Genius in 1869 to “The
Comparative Worth of Different Races” and was explicit that the white race contained
the most advanced humans (Galton 1978 [1869]).

25 Wives were nothing more than house servants and one saw all around “innumerable
weak and little women, with the aspirations of an affectionate guinea pig” (Gilman 1966:

168). She advocated radical reform of marriage and the home, which she saw as a relic
from an earlier era.
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and civilize them Gilman suggested that they should be formed into a
labor army. This would have its own uniforms, music, and insignia and
include all ages, with schools for children. The army would provide its
own food and clothing and there would be training in domestic service,
but its major task would be in agriculture and in developing the South.
Gilman declared that this plan was “not enslavement, but enlistment”;
once individuals were deemed capable of working on their own initia-
tive they would graduate “with honor.” The army would be “compul-
sory at the bottom, perfectly free at the top” (1908: 81, 82).

“[Cloncern with eugenics was characteristic of nearly all feminists
of the late nineteenth century” (Gordon 1990: 110). The sociologist
Edward Ross was one influence on Gilman, and he coined the term
“race suicide,” popularized by President Theodore Roosevelt. This
could mean either that the least fit were breeding too fast and thus
endangering the human race, or that the falling birthrate among whites
and rapid growth in the nonwhite population was leading to the end of
white civilization.? Either way, some women (not even all white women)
were required to have more babies. The eugenic argument was that only
the better specimens of their kind should be allowed to reproduce.

By the early twentieth century, prevailing opinion across the political
spectrum was that a modern society should take scientific steps to
ensure that its population was of the requisite quantity and quality.?
Leaders of the birth control movement, such as Margaret Sanger in the
United States and Marie Stopes in Britain, joined in the efforts to limit
the reproduction of the least fit human beings.?® In principle, examples
of poor quality could occur anywhere in the population but, in practice,
the “undesirables” were found in certain groups. The criteria hinged on
such features as social inadequacy, fecklessness, feeble-mindedness, and
sexual indicators, all of which overlapped with the characteristics typi-
cally attributed to the poor in general, poor women in particular, and
nonwhites.

6 “Race suicide” was a major issue in Australia as well as the United States. Ironically,
in the United States between 1870 and 1910 the black birthrate seems to have been
declining at a faster rate than that of whites (Gordon 1990: 150-1, and note, 151).

27 Reference was made to “Bolshevik eugenics.” J. B. S. Haldane wrote in 1938 in Britain
that questions about eugenics spanned the conventional political divisions: “For
example, the English National Council of Labour Women had recently passed a resolu-
tion in favour of the sterilization of defectives, and this operation is legal in Depmark
and other countries considerably to the ‘left’ of Britain in their politics” (quoted in Paul
1984: 570-1).

2% The movement in the United States had begun as agitation for “voluntary mqlher-
hood,” part of the campaign for women’s rights and reform of marriage Jaw, but in the
twentieth century became a professionalized part of population control (Gordon
1990).
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By 1904 Galton was arguing that eugenics “must be introduced into
the national conscience, like a new religion” (2000 [1909]: 83). In the
United States and Europe it became very big business, funded by
major foundations and supported by many of the most prominent and
progressive figures on both sides of the Atlantic.? By the end of the
1930s the Birth Control Federation was singling out African
Americans, arguing that their numbers were increasing from births
among the least fit. Between 1919 and 1964 at least 30 states had
eugenics legislation to allow involuntary sterilizations. Huge numbers
of women were sterilized, whether voluntarily or not. One estimate is
that in 1972 alone the federal government had funded over 100,000
sterilizations, many on black women; in North Carolina the majority
of sterilizations were carried out on black women from 1933 onward.
Sometimes the operation was performed on girls as young as 12. In
Puerto Rico, after legislation in the late 1930s, over 35 percent of
women of childbearing age had been sterilized by the 1970s (Davis
2003). Nonwhite women, mostly poor Puerto Ricans and Chicanas,
were also used, respectively, to test the birth control pill and the IUD
(Gordon 1990: 421-4).

One of the charges made against the women’s movement by nonwhite
women in the United States soon after its revival in the late 1960s was
that, while the right to abortion was vigorously advocated, little was
said about involuntary sterilization.*® This was an example, they
argued, of their exclusion from the movement and the failure to see that
their interests frequently differed from those of white women. There
were differences, ‘too, over feminist critiques of the family and the
oppression of women (see, e.g., Joseph and Lewis 1981) and over paid
employment. The majority of African-American women had always
had no choice but to be in paid work. When welfare measures were
introduced in the 1930s, black women with children, unlike white
women, were seen as “employable mothers” (Kerber 1998: ch. 2).

# Eugenics, of course, took its most extreme form in Nazi Germany, where American
developments had been eagerly followed. In Sweden and other Nordic countries it was
an integral part of the welfare state. A National Commission in Sweden in 1997 drew
attention to the scale of eugenic activities there. A National Institute for Race Biology
had been established in 1922, and by the time the legislation was eliminated in 1975 over
60,000 sterilizations had taken place, 90 percent of them on women.

® This remains a pressing issue. In 2002, for example, a report from investigators
appointed by the Health Ministry in Peru stated that over 330,000 women, mostly poor
Amerindian women, had been sterilized between 1995 and 2001. The report stressed that
“they were blackmailed, threatened, or bribed with food; none was properly informed”
(Barthélémy 2004: 8). Pharmaceutical corporations also carry out clinical trials in Africa
without the ethical safeguards required in the West, a matter dramatized in the movie
The Constant Gardener.
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Many nonwhite women today still see feminism as relevant only to
middle-class white women, a perception no doubt reinforced when
women’s organizations remained silent about the welfare reform legis-
lation in 1996 that abolished Aid to Families with Dependent Children.
The beneficiaries of the program were mostly mothers from minority
groups, particularly African Americans, caring for children on their
own. To be sure, by 1996 most mothers, from choice or necessity, were
in the paid labor force and only “welfare mothers” received assistance
to be at home with their children. Yet many Americans saw black
mothers as moral failures, as lazy and unwilling to help themselves
(Gilens 1999). This was why the figure of the undeserving, African-
American “welfare queen” was able to haunt the popular political imag-
ination.

The complexities of the position of black women, and the corrosive
effects of the sexual and racial contracts, were highlighted when Anita
Hill, a former employee of Clarence Thomas at the Equal Employment
Opportunity Commission, accused him of sexual harassment during
his nomination for the Supreme Court.*! The hearings of the Senate
Judiciary Committee became a major public spectacle after Hill’s accu-
sation. The Chair of the Committee ruled that the burden of proof lay
with Hill, and the Senators apparently found it difficult to believe that
sexual harassment was commonplace in workplaces. The hearings and
media coverage turned not on Thomas’s conduct but on Hill’s truthful-
ness, another episode in the very long history of distrust in women’s
ability to tell the truth in court combined with an even greater disbelief
in black women’s veracity.> Many African Americans saw the charge of
sexual harassment as part of a white feminist agenda that operated to
the detriment of black men and so as casting doubt on Hill (Burnham
1992: 311-13). They also saw Hill as violating a code in her own com-
munity. She had criticized a fellow African American in public and
raised the question of the treatment of black women by black men.
The breach, Hill said, “damned me in the eyes of many Blacks whose

3 Thomas was nominated by President George H. Bush in 1991, despite the fact that
the American Bar Association had found him only marginally qualified and his perfor-
mance as Chair of the Equal Employment Opportunity Commission had been poor. He
seemed unwilling to enforce antidiscrimination law (see Burnham 1992; Swain 1992).
Resnick (1995) gives an account of the judicial background to the hearings and discusses
the procedure. Thomas’s nomination was narrowly confirmed. )

32 Thomas even famously claimed that he was the victim of a “high-tech lynching.” In
contrast, Hill was seen as having “betrayed the man who had done me a faYor by.htArmg
me” (A. Hill 1995: 275). Moreover, she was a single woman and this gave rise to insinu-
ations that she was attacking Thomas because she had been spurned by a black man
married to a white woman.



154 Carole Pateman

profound experiences of racism have led them to ignore within our own
community what we find intolerable when committed by others against
us” (A. Hill 1995: 284).

1V Home and Abroad

It might be objected that my historical illustrations are drawn from a
completely different context than my two examples from the 1990s.
After all, I argued in The Sexual Contract that the heyday of modern
patriarchy in Britain was between 1840 and the late 1970s; by then its
props had begun to crumble and conventional understandings of “mas-
culinity” and “femininity” were under challenge. In addition, the legal
underpinnings of racial power in the United States had been disman-
tled, and almost all colonies had become self-governing.3* Further
changes have taken place since the late 1970s; for instance, multicultur-
alism is now public policy. But although the context has changed, the
social and economic legacy of old forms of women’s subordination and
racial superiority linger on, and newer forms have emerged.>

Some insight into the persistence of these patterns of power can be
gained by bringing economic exploitation, emphasized by Charles
Mills, to the fore and by bringing the racial and sexual contracts — or
what, in the wider focus of this section, might be called the global
sexual-racial contract — together with Norman Geras’s contract of
mutual indifference (1998). The latter (and the global sexual-racial con-
tract) are “contracts” in a broader sense than my usage in The Sexual
Contract, more akin to Mills’s conception of the racial contract.

Geras distinguishes the contract of mutual indifference from theories
of an original contract. It is not, he argues, about origins or justifying
government; nor does it involve a state of nature. Rather, the contract
of mutual indifference is “imputed,” it “can be read from the realities of
our time” (1998: 28). But early modern theories, with their pictures of
the state of nature and justification of a particular form of government,
also owed a good deal to the realities, as each theorist interpreted them,

3 I cannot discuss here the contribution made by women to the liberation movements
and how they were then typically relegated to lesser citizenship in the new states. There
is now a growing literature on nationalism and gender; for two early examples see Yuval-
Davis (1997) and McClintock (1995: ch. 10).

3 In Western countries race “persistently correlates with statistically overwhelming sig-
nificance in wage levels, unemployment levels, poverty levels, and the likelihood of incar-
ceration” (Alcoff 2002: 15). In the United States, African-American men are arrested and
imprisoned in extraordinarily large numbers. Brian Barry writes of the “black gulag” in
the United States and he notes that a similar trend is occurring in Britain with young
black men (2005: ch. 7).
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of their present. The crucial question is precisely how we are to read
these realities. Not everyone sees Geras’s contract, or the sexual or
racial contracts, in our past or present circumstances.

The contract of mutual indifference reflects a world in which, in

general, people remain unmoved by large-scale atrocities, mass depriva-
tion and distress. Geras does not deny that there are people and groups
who are motivated by humanitarianism and make efforts, sometimes very
heroic efforts, to assist others in torment or distress, but most people,
most of the time, do not do so. The contract reflects general not univer-
sal relations of mutual indifference. The contract of mutual indifference,
Geras argues, is a model of our world that is “exaggerated — or, better
perhaps, reduced — by omission of such mutually assisting behaviour in
dire misfortune as there is” (1998: 29). That is to say, the contract takes
the form of a pact that I do not come to your aid in an emergency and I
do not expect you to come to mine. Geras’s central argument is that we
lack a social morality of mutual aid and so feel under no obligation to
come to the assistance of others, even in the most extreme circumstances.
We are governed by mutual indifference. v—
““Humanitarianism — a concern for the well-being of people unknown
to, and often far distant from, ourselves — was created, Thomas Haskell
has argued, in an early stage of capitalism in the late eighteenth century.
A major change in moral sensibility occurred when individuals began
interacting in a capitalist market; ideas of moral responsibility broad-
ened and individuals became “men of principle” (1985: 560).35 Haskell,
however, remarked that the later stages of capitalism might provide
much less support for humanitarianism. This is the import, too, of
Geras’s comment that in societies such as Britain and the United States
the norm of “collective existence” is for the wealth of some to be accu-
mulated from the poverty of others. Poverty and its deprivations,
though often deplored, are accepted as part of the social order and so
“to all intents and purposes” the sufferings of the poor “are of little
consequence” (1998: 59). That is, we remain indifferent to them

During the past quarter-century, capitalism, and so Geras’s norm of
collective existence, has extended across the world and into most areas
of social life. Even Marx might be surprised by its scope. The expansion

_has been accompanied by a marked increase in economic inequality and

insecurity, both within the United States and Britain and between.rich
(mostly white) and poor (r!lO\Stll'}OLleunmes. The “Overview

35 Haskell’s main example of humanitarianism is the anti-slavery movement but he over-
looks both the prominence of women in the movement and that, by the late eighteenth
century, capitalism was being constructed as an arena for men. Middle-class women were
supposed to confine themselves to the home. How, then, did they become women of
principle?
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in the 2005 Human Development Report (UNDP 2005) provides a
summary of the extent of global inequality. Some countries and regions
have prospered, but many have not — some African countries have gone
backwards — and there are large disparities between urban and rural
populations. At present it looks unlikely that the UN Millennium
Development Goals will be met by 2015. Income inequalities have
increased in countries inhabited by over 80 percent of the world’s popu-
lation; 2.5 billion people live on less than $2 a day and have 5 percent of
“global income (more than 1 billion live on less than $1), while the richest
10 percent enjoy 54 percent of global income.

Africa was at the heart of the construction of the modern concept of
“race” and now the image of the starving, about-to-die African infant
symbolizes the suffering of the global poor. Predatory, brutal, and
corrupt leaders and elites share responsibility for destitution in Africa,
as do companies engaged in the latest round of plunder of the conti-
nent’s riches, but as Thomas Pogge (2002) has recently argued, the
structure and policies of global economic institutions have contributed
t0o.%® These institutions are part of the changes now called globaliza-
tion (for data, see Held et al. 1999). In one sense, globalization is hardly
new. It was part and parcel of early modern European expansion and
formed the context in which political theorists formulated theories of
original contracts. But the present phase is wider, is moving with greater
speed (see T. Brennan 2003), and has been driven by neoliberal doc-
trines of structural adjustment, deregulation and privatization, touted
with the same fervor as the old colonial mission.

The extraction of resources from poor countries is now, for the most
part,dessdependent on the gun and the lash than it was during the col@
nial period; odies such as the International Monetary Fund and thé
World Tradé( Organization, and agreements such as the North American
Free Trade Agreement have taken center stage.3” But, in the last analy-
sis, just as military force upheld colonialism, neoliberal policies and the
power and reach of Western corporations are underwritten by the over-
whelming military strength of the United States (demonstrated most
vividly by the orders for the complete privatization of occupied Iraq
drawn up by the Provisional Coalition Authority under Paul Bremer,

ywhich received remarkably little publicity). Few poor countries have
. escaped the imposition of structural adjustment, the creation of labor

% Policy for Africa in both the United States and Britain is geared towards privatization

and big corporations through the Corporate Council on Africa in the US and the
Investment Climate Facility in Britain (Monbiot 2005).

37 Thankfully, King Leopold’s Congo is a thing of the past; but, for example, few ques-
tions were asked for a long time about “blood diamonds” and ol companies have been
accused of complicity in major human rights violations in more than one country.



Race, Sex, and Indifference 157

markets, the entry of Western corporations and the consequent trans-
formation of their economic life and cultures. Their borders must be
opened to corporate capital and their social services and resources,
including water, handed over to private buyers; their agriculture must
be focused on crops for export (though they face tariffs) and compete
with imports from the rich countries (subsidized at the level of $2 billion
per week); farmers must cease to save seeds and buy them from corpo-
rations each season.”® The poor even sell their vital organs, particularly
kidneys, to the rich through thriving illicit global markets.

This is the context in which the.contract of mutual indifference rein-
forces, and is reinforced by, the global sexual-racial contract.

If “poverty” were deﬁneh"a‘s living 'on 60 percent of median income,
23.8 percent of the population in the United States would have been
living in poverty in 2000.% The richest two-fifths have almost three-
quarters of the national income (B. Barry 2005: 175). In Britain
inequalities have increased to the point where the poorest 20 percent of
the population have an income that is comparable to that of their coun-
terparts in a much poorer country, the Czech Republic (UNDP 2005:
56). In 2002, the poorest 10 percent received 3 percent of the national
income and the richest 10 percent received over a quarter (B. Barry
2005: 175). Income inequality is also correlated with other important
social indicators such as education, health, and longevity.*

These inequalities are fueled by the sexual and racial contracts. In
both countries women and nonwhmmmg the
—— SN e T T .
poor.®! Statistics about wealth are particularly telling; disparities are
much greater than for income. In the United States, 80 percent of the
population received only 9 percent of gain in marketable wealth
between 1983 and 1998; in Britain, the poorer half of the population
received only 7 percent of the increase in marketable wealth between
1982 and 1996 (B. Barry 2005: 188). Of households in the United States

3 Thousands of farmers in Andhra Pradesh in India have committed suicide since the
early 1990s when their livelihood began to fail as market reforms were introduced. In
2003 the Department of Justice was investigating 120 slavery cases, many involving
migrant farm workers in the ficlds of the United States (Bowe 2003: 38).

¥ The Luxembourg Income Study, at www.lisproject.org/keyfigures/povertytable.htm.
A level of 50% or 60% of median income is a common measure of poverty in Europe
and in cross-national studies. In the United States poverty is measured by the income
required to buy a bundle of basic goods, a measure virtually unchanged since the 1960s.
This gives a threshold of around 40% of median income. ) o

“ In Washington, DC, the infant mortality rate among African Americans is higher
than in Kerala in India (UNDP 2005: 58). .

41 See, for example, for figures for Britain, DWP 2004: ch. 3, and for the United States
the website of the US Census Bureau, at http://pubdb3.census.gov/macro/032005/
povinew01_100_01.htm.
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with less than $5,000 net worth in 2000, 45 percent were headed by non-
whites (although nonwhite households were only 24 percent of all
households). The median net worth of (non-Latino) white households
in their highest quintile was $208,023 compared with $65,141 in the
highest quintile of black households. In the lowest quintiles, the median
net worth of white households was $24,000 — and in black households
it was $57 (L. Williams 2004: 684).

These figures go a long way to explain why it was predominantly
African Americans who had no means to leave New Orleans — one of
the poorest cities in the United States — during Hurricane Katrina in
2005 and were herded into an unsanitary, ill-equipped stadium. In
an interesting insight into the workings of the contract of mutual
indifference at home, the then head of the Federal Emergency
Management Agency is reported to have remarked that “we are seeing
people we didn't know exist.”

The consequences of the global sexual-racial contract are even
starker; the poor and destitute of the world are overwhelmingly non-
white and the worst-off are likely to be female. Women’s plight is
summed up in the well-Known statement that-woitien do two-thirds of
the world’s work, earn 10 percent of the income, and own less than 1
percent of the property. Most of the world’s refugees and displaced
persons are women and their children. Girls and women are likely to be
less literate, less well nourished, and to receive less medical care than
men and boys; they are also less likely to survive. Amartya Sen (1990)
calculated that over 100 million women are “missing” in South Asia and
China, cultures where girls have little value.

Increasing inequality has weighed very heavily upon women (and
their children) everywhere, but especially in poor countries. The survival
of families depends on the work of women, and the reduction, privati-
zation, or elimination of public services means that they now carry
extra burdens. An illustration of the global sexual-racial contract is the
emigration of many women, who send home remittances to support
their children and other family members, to work as maids and nannies.
There is now “a global transfer of the services associated with a wife’s
traditional role . . . from poor countries to rich ones” (Ehrenreich and
Hochschild 2002: 4). Domestic servants largely disappeared after the
Second World War in the United States and Britain but demand is now
rising. One reason is that although the majority of women are in the
paid workforce they are, typically, stillesponsible for domestic caring
work; men refuse to d§ their fair shate.S]'hus employing a maid avoids
marital conflict — and allows-menf0 continue to free-ride — and maids
are increasingly likely to be imported. Maids move from Southeast Asia
to the Middle and Far East, from the former Soviet bloc and Africa to
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Western Europe, and from south to north in the Americas (see the maps
in Ehrenreich and Hochschild 2002: 276-9, and in Seager 2003: 72-3).

The sex industry and sexual violence are two other graphic illustra-
tions of the global sexual-racial contract. The growth of the sex trade -
the demand by men for the sale of women’s bodies as a commodity in_
the market — has expanded apace since I wWrote my book. Women emi-
grate to-work in the industry and are also tricked and forced into it;
numerous well-organized criminal organizations have women and girls
as one of their products. The trade is fueled by women’s impoverishment
(including in Russia and the former Soviet bloc countries) and by the
wars and population displacement of the last two decades.*? Women and
young girls in refugee camps and conflict zones may have to provide sex
to their “protectors” in the form of UN peacekeepers and aid workers
for the means of survival.** The global flows of women into the sex
industry are well defined enough to be mapped and reflect men’s racial
preferences (Seager 2003: 567, map 20).

In addition to the violence involved in the sex trade, other forms of
violence against women continue unabated. In November 2005, the
World Health Organization issued a report on domestic violence
showing that it is a global problem, occurring in rich and poor coun-
tries alike, something that feminist scholars and activists have been
aware of for some time. Men kill women every day.* Rape is endemic
worldwide (contributing to the spread of HIV), committed by men
with virtual impunity. Women have always been seen as one of the
spoils of war and rape is also used on a mass scale as a weapon of war.
Many recent wars have involved (what is now called) ethnic cleansing.
Here again the sexual and racial contracts are interwoven. Rape has
been used not only to humiliate enemy men by violating, shaming and

42 The “shock” introduction of capitalism and privatization in Russia has impoverished
much of the population while creating the new class of ostentatious millionaires. The
poorest 20% receive 6% of the national income, 27% of the population (officially) is
below the poverty level (unofficially it is around 40%), and pensions are around 20% of
subsistence level; welfare expenditure has remained stagnant since 2000 and public
health expenditure is 0.2% of GDP (Clément 2003: 10). In 2004, seven members of
Putin’s entourage controlled 40% of the GNP (Clément and Paillard 2005: 6).

4 When troops and a variety of civilians arrived in Kosovo in 1999 the sex trade
increased enormously; “the international presence. . . initially made up some 80 per cent
of the clients.” Women are now trafficked from all over the Balkans and Eastern Europe
to Kosovo to be sold onward (Vulliamy 2005: 14-15; see also the Amnesty International
report of May 2004). In 2005 there was another such scandal about the Congo. But such
predations are not new; over a decade ago, for instance, UN forces sent to Mozambique
were reported to be utilizing child prostitutes.

44 1p the town of Ciudad Juarez, over the border from El Paso, Texas, for example, over
300 women have been murdered since 1993. In Guatemala more than 1,600 women have
been killed since 2001 (Asturias and del Aguilas 2005).
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degrading “their” women and girls, but as a way of “diluting” the
bloodline of the enemy community through forced impregnation.4s

At this point it might be objected that, while my examples show that
there is still work to be done, the task of eliminating global inequality
and the sexual-racial contract is well underway. And, far from being

indifferent, people respond very

generously to major appeals for help

and numerous organizations provide assistance. I do not want to deny
that much is being done or to dismiss the generosity; indifference, as
Geras argues, is general not universal. However, the problem is not only
that problems persist but that not all cases of distress receive the same

response.

For example, generosity is generally greater for natural disasters than
in the case of man-made catastrophes or deeply entrenched problems.
It is, of course, very much easier, at least in the first stages of a natural
disaster, to see how a difference could be made than to see what can be
done in the face of endemic, grinding poverty or wars which destroy not
just numerous communities but whole countries.* Seeing what might be
done has become harder, too, because citizens in the United States and
Britain have little exposure now to criticism of prevailing economic
dogmas. We are encouraged to believe that there is only one “natural”
way to organize economic production across the globe and to believe
that everything must be on sale in markets.

Besides such obstacles, response and lack of response to distress is
refracted through the contract of mutual indifference and the global

!'sexual-racial contract. Many problems: have been acknowledged only
{ very recently; violations of women’s rights began to receive attention as

i

i twenty-first century for rape to

{ breaches of fuman rights only during the 1990s and.ithas taken until the

be prosecuted/as a war crime. Rape

';' during war began to receive major publicity only when'it happened in

the early 1990s in Europe. Little

was heard about the quarter to half a

million women, almost all Tutsi, raped in 1994 during the genocide in
Rwanda. There is still indifference to the enormous number of victims
in the conflicts in the Congo. A great deal of attention was paid to

killings in the Balkans, unlike the
for a quarter of a century to the

genocide in Rwanda or the indifference
death toll and atrocities in East Timor

4 Raped women, and any consequent children, may be shunned by their communities.
For a discussion of rape as a central weapon in genocide see MacKinnon (2005).

6 It is especially difficult when we are told that wars arise from primordial ties or are
fought by peoples much more prone to violence than ourselves. This neatly diverts
attention both from the desire for power and control of resources by elites and from
sales of small arms - some 640 million in existence worldwide - and torture equipment
from Western and other companies (leaving aside the matériel available on the black

market).
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after it was invaded and annexed by Indonesia.?” Indifference continues
to the Russian blitzkrieg and violations in Chechnya. There has been
little concern about the fate of the 4 million souls who have perished
in war and its consequences in the Congo. Indifference persists to the
Israeli occupation of Palestine, the destruction of infrastructure, agri-
culture, and homes, and the killing and maiming of Palestinians (or the
construction of roads for the use of Jews only; even South Africa did not
go that far).
In 2006, it is relatively easy to find out about these examples and about
many other tragic cases. Occasionally they are in the news, and the
United Nations, the World Bank and a plethora of nongovernmental
organizations issue reports, major international conferences have been
held on women’s rights, and war crimes tribunals are hearing cases from
a number of conflicts. Information is available on the internet. The ques-
tion is why people prefer.not.to know.about, make no_effort to find out
about, ignore, remain unmoved by or turn away from deprivation and
distress, even extreme torment: This is a very difficult question to answer
“tand my remark's do not address the politics of governmental and inter-
national inaction; why, for example, the World Food Agency announced
at the end of April 2006 that it was halving rations being distributed to
the traumatized, displaced people of Darfur because donors had sup-
plied only a third of funds needed). But consideration of the past history
and present realities of the sexual and racial contracts can make a
_small contribution-to-understanding. théjwicéespread phenomenon of
indifference;%of turning a blind eye to suffering.
hat;att e-beginning of Statei_oLQenial,/ Stanley Cohen can list 27
expressions related to “hearing what we want to hear,” “not believing
that this is happening” and so on, shows how adept we are at avoidance
(2001: 1-2). As Geras points out, it is ndt €asy to learn about and think
about past or present horrors; indeed, it can be unbearable to dwell on
them. It is much less disturbing and a great deal easier to remain as
indifferent bystanders, or to adopt the position where “we know and
don’t know at the same time” (Cohen 200175: see ch. 6 for bystanders).
“Yet it §s easier for some tather than others to maintain Cwillful igt?xcly
<2}r:§;’~\'l:rye 1983). Part of being in power or being privileged s that a
ice is available about what is seen or listened to. The powerfu! can
iglore or be shielded from anything that might threaten their position

4 Documents declassified in late 2001 confirmed that President Ford and Henry
Kissinger, Secretary of State, had assured Suharto that the United States would not
object to action against East Timor. Aceh has been in the news and a peace scttlem.ept
has now been reached only because of the total devastation caused by the tsunami in
2004 and the influx of foreign news media and personnel from the UN and nongovern-
ment organizations. West Papua is still ignored.
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and their comforts, Frequently they lie about what is going on. On the
other hand, their underlings, too, can prefer “to know and not to know”
if speaking out would undermine their security or bring down sanctions
on their heads. Cohen (2001) discusses such mechanisms in detail #
Knowing but not knowing occurs in the context of the global sexual-
racial contract. It is easier to be indifferent to the misery of others if
those involved are seen as having brought their distress upon them-
selves, or are perceived as very different, as alien, as worth less, as infe-
rior, as barely human or as another “race.” Their sufferings can then be
seen as of little or no account. Charles Mills argues that the racial con-
tract requires that the distress of whites countfor a great deal more than
that of nonwhites_The sexual contract plays just as large a role in fos-
teringindifferenzs.‘??!lr_éyailing conceptions of masculinity and feminin-
ity cultivate and sustain indifference. The lesson that little girls and
women are worth less than little boys and men (that women exist for
them) is conveyed in-a-multitude of ways, beginning in the home. No
emergency-or “‘war-on-terror’ i} as ever been declared because of the

scale bf viole rainst women.  Everyday violence by “our” men
against “our™women continués remorselessly but we turn away our

eyes. We do not-want to know about the violence inflicted on “their”
women.

Geras’s argument is about our response to dire emergencies and
extreme suffering, but lack of mutual aid, indifference, and knowing but
not knowing are found in less dire circumstances. They are part of
everyday life. Indeed, indifference at home helps explain at least some-
thing about indifference to the fate of those far away. Perhaps the most
common objection to arguments for universal mutual aid is that our
natural inclination, and our first obligation, is to care for those closest
to us. The most common response to this objection is that, even if this
is the case, there is no reason why it should preclude assistance to others
abroad. What is usually overlooked is that it is not true that all those
closest to us receive assistance. There is a hierarchy of worth at home
and abroad. The interrelationship between the sexual and racial con-
tracts encourages turning a blind eye, corroding everyday life at home
and fostering indifference to destitution and suffering abroad.

V Concluding Observations

Part of present economic orthodoxy is that there must be unfettered
movement of capital, goods and services — but no free movement of

hd Fo.r a novel in which a whole country “knows and not knows” (and which raises some
questions touched on here about a different problem) see Ishiguru (2005).
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poor, nonwhite people. The European Union (EU) has expanded east,
“where skins are mostly not so dark, but at the same time it has become
“fortress Europe” against the nonwhite poor outside. Far-right, racist
parties are gaining ground and in Britain resistance to the entry of ;
refugees has been growing amid hysteria about “asylum seekers.”
Immigrant communities — labeled “immigrant” even if large numbers
are citizens by birth — tend to be on the margins of society, concentrated
in poor areas, their members working in low-level jobs or unemployed.
A large part of immigration into Europe has been, as it were, the return
of the repressed colonial past.*® But the connection between the popu-
lation flows of the past 50 years and the European expansion that began
in the early modern period has Jargely been erased from the popular
political imagination. This is why the history of the sexual and racial
“contracts is.so-crucial; it is not_possible to understand present-day pat-
terns of, global inequality, sexual and racial subordination, and
indifference tadistress without some understanding of thei@;

Qde—\écigsxment.

ample, shades of old debates about civilization and lesser races,
and of previous claims about the poor treatment of women in colonial
possessions compared to the position of women at home, hang over
controversies about immigration. Much popular attention is now
directed to the oppression of women in immigrant communities. In
several European countries the /hijab and othex,fcmalalslami@_(gss has
become a battleground for the defense of“European culture,”” Albeit
that all this is a backhanded compliment to the influenceof the women’s
movement, much of the concern appears to have less to do with women
than to he a way of presenting the communities concerned as alien. It
is reminiscent of the cynical use made by the United States government
of the extreme subordination of women in Afghanistan under the
Taliban. During the years that the Taliban were forming and after they
seized power in Afghanistan little or nothing was said at official levels
about the position of women, but when bombing was imminent it was

- claimed that war on Afghanistan would liberate women, a claim
accepted by some prominent feminist spokeswomen.

49 This has now been replaced in Britain by large inflows from the East European coun-
tries newly part of the EU; estimates in the latter part of 2006 were that around half a
million had immigrated, mostly from Poland. A high rate of immigration into the United
States continues, but nonwhite illegal immigration, especially from Mexico and Central
America, is now a controversial political matter and since 9/11 the southern border con-
tinues to be fortified. Hypocrisy is the order of the day. In California the economy, espe-
cially the service and agricultural sectors, depends on cheap immigrant labor but in 2005
and 2006 growers were complaining that because of crackdowns on entry they did not
have cnough workers to harvest their crops.
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Two final comments: toward the end of The Racial Contract Charles
Mills notes that it is not only whites who are implicated in a racial con-
tract and he mentions Japan and World War II (1997: 127-8). There are
many current examples of states governed by a particular racial or
ethnic group that exploit, ill-treat, or wage war against members of their
own population, often in the name of maintaining the unity and
borders of the state. It is not only Europeans who see people unlike
themselves as backward and unfit to be self-governing. Nor is imperi-
alism a uniquely European phenomenon. The expansions of the Han
Chinese into Tibet or the Javanese across the Indonesian archipelago
are examples. The strategic and economic importance of numerous
countries to the United States and other Western countries means that
the global racial contract is now enmeshed in a range of lesser racial
contracts. Local rulers and elites support the interests of Western gov-
ernments and corporations, and are supported by them, assisting the
transfer of resources from the global South to the North.

Conceptions of racial and sexual difference are political constructs
and both can, and do, change. The possibility is open that “race” could
be eliminated and that what it means to be a “man” or a “woman” could
alter radically. The racial and sexual contracts could, therefore, become
mere historical curiosities. But, as this chapter is designed to show, both
are deeply embedded .in social and political institutions, national and
mterg_apo\nal and in individuals’ sense of themselves. A great deal has
to change, including the neglect of the history I have illustrated, before
the global sexual-racial contract withers away.

Paul Gilroy has recently argued that there is a “crisis” in which the
idea of race “has lost much of its common-sense credibility, because the
elaborate cultural and ideological work that goes into producing and
reproducing it is more visible than ever before, because it has been
stripped of its moral and intellectual integrity, and because there is a
chance to prevent its rehabilitation” (2000: 28-9). That Charles Mills
and I have written this book is, in a sense, a testament to that very crisis.
But there can be no certainty whether, or about the manner in which, it
might be resolved. In our current global circumstances and the “war on
terror” it would be foolhardy to make a prediction about the future of
mutual indifference and the sexual and racial contracts.
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Intersecting Contracts
Charles W. Mills

Following Carole Pateman, I too now turn to the crucial question of
race/gender intersection, of when and where (or if and how) women of
color enter the social contract universe.

In 1886, Anna Julia Cooper announced: “Only the BLACK WOMAN
can say ‘when and where Ienter . . . then and there the whole Negro race
enters with me’” (1998: 63). This proclamation has long been a trumpet
call for black American women, providing the title of Paula Giddings’s
pioneering black feminist text, When and Where I Enter (1984), and
inspiring other feminists of color increasingly insistent over the last two
to three decades that neither white feminism nor nonwhite male
antiracism can speak adequately for them. So if the original challenge
to a bogus universalism was “What do you mean we, white man?” the
more recent variants have become “What do you mean we, white
woman?” and, more recently still, “What do you mean we, black man?”
A book jointly written by two of these new (non-usual) suspects, a white
woman and a black man, must therefore be particularly self-conscious
about not simply reproducing such past exclusions, especially given that
Pateman’s original “sexual contract” had little to say about race while
my “racial contract” had little to say about gender. Indeed, taken
together they might seem perfectly to exemplify the indictment of
another classic 1980s text of black feminism, All the Women Are White,
All the Blacks Are Men, But Some of Us Are Brave (Hull et al. 1982). As
Laura Brace comments, perhaps a bit unkindly:

The racial and sexual contracts are difficult to put together because they
stand rather stiffly beside one another without ever really engaging. . . .
They work together Pateman and Mills, they do a double act on the
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conference circuit,) and they’re writing a book together called The
Domination Contract, but she does gender and he does race. I suspect that
it’s partly using the social contract as their explanatory device that.allows
them to carry on dis-engaging like that. (2004: 3)

So the obvious question is whether an engagement — and indeed a
marriage — can be arranged between these stiff and distant parties, or
whether the contract framework itself inhibits any such matrimonial
get-together (or would make it, perhaps, no more than a marriage of
convenience, never to be consummated). In the previous chapter,
Pateman gave her political scientist’s reply to this question; here I will
offer my more abstract philosophical one.

Women of Color and Philosophy

Why bother, though? If it’s difficult enough to think race and gender
together (let alone in combination with other factors), as the huge and
ever multiplying literature on “difference” and “intersectionality”
shows, why exacerbate these problems by trying to formulate them
within the somewhat awkward and artificial additional framework of a
“contract”? Obviously, the claim — the hope — has to be that the theo-
retical payoff will make it worthwhile. Political philosophy has been
spectacularly revived over the last three decades, generating a vast out-
pouring of articles, books, series, introductory texts, and reference com-
panions. But a vanishingly small proportion of this material addresses
the distinctive problems of women of color. There is, in fact, an almost
complete disconnection between two huge bodies of literature, the
writings on race/class/gender intersectionality in feminism, sociology,
history, legal theory, cultural studies, and so forth, on the one hand, and
the writings on social justice in philosophy on the other. A highly
regarded black feminist text of ten years ago like Dorothy Roberts’s
1997 Killing the Black Body, which seeks to “confront racial injustice in
America” by tackling the “assault on Black women’s procreative
freedom” (Roberts 1999: 4), will not through the most powerful Hubble
telescope appear in the universe of discourse of the Rawlsian secondary
literature. These are in effect two parallel non-intersecting universes.
But wasn’t the original point of resurrecting contract theory to adjudi-
cate what would be a just social order? Wasn’t the point of starting with

! A.ctually, this is untrue. We've only ever appeared together once, at the 1999 American
Political Science Association meetings. Nor, apart from the present book, have we ever
worked together. [ was inspired by Pateman’s book in writing my own, but I never con-

sulted with her on it, and only met her for the first time (after it had been published) at
that same panel.
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ideal theory to be able to eventually move on, better equipped, to non-
ideal theory? Yet the response of most white male political philosophers
to the growing irrelevanceof their apparatus to the real world (and the

concerns of the majority of the population) seems to benot, as it should
be, “So much the worse for this apparatus,” but, remarkably, “So much

the worse for the real world (and the concerns of the majority of the

population).”

The point of the project, then, is to contribute toward ending this
ludicrous situation by helping to create a possible theoretical space, an
opening in this area of philosophy, for women of color interested in the
field — and, for that matter, for all ethicists interested in making their
prescriptions truly general. (It is not, of course, that social justice issues
have to be discussed in a contract framework. But given the continuing
hegemony of Rawlsian approaches, a conceptual intervention here is
likely to have more impact than elsewhere.) At present, by contrast, as
Naomi Zack points out in the introduction to her edited volume Women
of Color and Philosophy, the overwhelming demographic whiteness of
the profession and the hostile conceptual terrain interact in a disastrous
positive feedback loop to repel nonwhite women in particular. They
are likely to be seen “as having doubly benefited from affirmative

action hiring policies,” to have “scholarly interests [that] are marginalin
the field,” and thus to be multiply “atypical” figures as philosophers,

with at least “initial failures of credibility with colleagues, as well as
students” (2000: 7). ~ .

In the introduction to The Racial Contract, written a decade ago, 1
commented on the paucity of African-American philosophers in the
profession, only about 1 percent of the North American total (Mills
1997: 2). In the ten years since then, that figure has not changed, pro-
portionally. What I did not single out for special mention, and perhaps
should have, is how few of these were women. Even today, there are not
more than thirty or so black women in philosophy. And black women,
pathetic as their numbers are, actually represent the largest nonwhite
female group. The figures for Latina and Asian-American philosophers
are even lower (moreover, some Latinas self-identify as racially white),
while with Native Americans, it’s not more than five or six peoplein the
entire United States. All nonwhite female philosophers put together
constitute perhaps half of one percent of the North American total.?

So if women of color have emerged as a global force, as Cherrie
Moraga, the co-editor of This Bridge Called My Back, one of the most
famous women of color anthologies, boasts in her foreword to the latest
edition (Moraga and Anzaldia 2002: xvi), they barely make up a block

2 1n 2000, Zack estimated the number at no more than 30 (Zack 2000: 5).

T,
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committee in the white male world of professional philosophy. In Nirmal
Puwar’s striking phrase, they are “space invaders,” “trespassers” marked
by both race and gender as doubly “out of place” in a discipline whose
pretensions are paradigmatically to the universal, the world of disem-
bodied mind —and which for that very reason cannot accommodate those
whose “dissonant bodies” putatively link them so ineluctably to the par-
ticular, the physical, the non-universal, the non-representative: “the exclu-
sionary some body in the no body of [philosophical] theory that
proclaims to include every body™ (2004: 8, 11, 57, 141). Indeed, it is note-
worthy that the most famous woman of color with a philosophy back-
ground, Angela Davis, does not teach in a philosophy department, or
generally publish in philosophy journals, though her book Women, Race,
and Class (1981) is one of the pioneering texts in the “intersectionality”
literature.

Uma Narayan recounts the experience she, an Asian American, and
an African-American woman had at a meeting of the American
Philosophical Association in New York when they were both fellow
philosophy graduate students, colorful walking anomalies:

We had both been subjected to an unbelievable amount of staring by
fellow professionals, which made us feel like exotic wildlife, and she had
had to deal with requests for assistance by several philosophers who,
despite her APA name tag, assumed she was on the hotel staff! In anger
and frustration, she burst out, asking, “Why should I have to be the one
to integrate the bus?” I am sorry to say that this remains a question for
women of color in the profession more than a decade later, and it is one
to which I have no better answer than I had earlier, which was “What
choice do we have?” . . . If there is one thing I would like to see before I
retire, it is philosophy becoming a profession where a generation of
women of color do not feel these huge institutional burdens of integrat-
ing the academic and philosophical bus. (2003: 92)

But how is this integration to be accomplished? In his classic collec-
tion of interviews, African-American Philosophers: 17 Conversations,
which can be seen as a kind of black oral history of the profession, editor
George Yancy interviews Adrian Piper, the first black woman philoso-
pher to be tenured in the United States. Yancy asks: “How can we get
more Black women in the profession of philosophy?” And Piper replies
frankly: “I think about this a great deal and I think the problem about
getting Black women into the profession is that if you tell them what it
is really like, no rational Black woman would want to go into it” (1998:
59). Similarly Anita Allen, with the advantage of a J.D. from Harvard
Law School as well as a Ph.D. from the University of Michigan, exited
philosophy departments (as her primary appointment) long ago for law
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school positions. She comments that black women have done “[e]xtra-
ordinarily badly” in the field:

With all due respect, what does philosophy have to offer to Black women?
It’s not obvious to me that philosophy has anything special to offer Black
women today. I make this provocative claim to shift the burden to the dis-
cipline to explain why it is good enough for us; we should be tired of
always having to explain how and prove that we are good enough for the
discipline. . . . Any Black woman who has the smarts to do philosophy
could do law, medicine, and politics with greater self-esteem, greater
financial reward, greater visibility, and greater influence. Why bother with
philosophy when there [are] so many other fields of endeavor where one
can do better, more easily? This is the question that must be answered.
(Yancy 1998: 172)

My hope, then, is that putting my and Pateman’s contracts together
may be one useful way of creating a conceptual space in social and
political philosophy to address nonwhite women’s distinctive concerns,
thereby helping to make it somewhat more welcoming terrain than it
currently is.

Rethinking and Renaming the Basic Structure: Racial Patriarchy

The natural starting-point is a rethinking and renaming of the system,
the “basic structure,” involved. Pateman and I are both sympathetic to
social-structural accounts, and so in our respective books we both found
it natu;aHo’ éa’né@i%e domination in terms of a system, patriarchy
for he ’E%Tt‘é_“sjﬁ'é@l or me. Obviously, then, the thing to dois to
combine them and in-fact many feminists of color (largely outside of
philosophy, of course) have long been doing precisely that, speaking var-
iously of racial patriarchy, racist patriarchy, white supremacist patri-
archy, and so forth.? So it is important to be clear on the fact that outside
of academic philosophy, these concepts have a long history, generated
by the creative work and theoretical innovations of progressives in th.e
activist movements of the 1960s and afterwards. The first question is
whether such a structural approach is useful. Mary Maynard argues
against postmodernist objections in terms of “difference,” suggesting

3 1 don’t know who deserves credit for the first formulation of the term. Barbarﬁ
Omolade (1995) speaks of “racial patriarchy” in her 1983 essay “Hearts of Darkness.
Audre Lorde (2002) refers to “racist patriarchy” in her famous 1979 talk at Barnard
College, “The Master’s Tools Will Never Dismantle the Master's Hou.se.".'r.he
Combahee River Collective’s pioneering 1977 “A Black Feminist Stz.ner.nent” un.phcxtl‘y
draws on such a composite concept (though including, as well, “capitalism and imperi-
alism™), but does not actually name it.

e ot
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that they elide questions of power and material a.dvantage, not to
mention foreclosing any broader global understanding of the socio-

political order:

So many forms of difference are created that it becomes impossible to
analyse them in terms of inequality or power. ... The possibility of
offering more structured socio-political explanations disappears, except in
a localized sense, because these, necessarily, must be rooted in generaliza-
tions which cannot be made. There is, therefore, the danger of being
unable to offer any interpretations that reach beyond the circumstances of
the particular. ... The deconstruction of categories such as race and
gender may make visible the contradictions, mystifications, silences and
hidden possibilities of which they are made up. But this is not the same as
destroying or transcending the categories themselves, which clearly still
play significant roles in how the social world is organized on a global scale.
(2001: 129)

I share Maynard’s misgivings about postmodernism, and endorse her
conclusions. So let us proceed under the assumption that, duly quali-
fied, structural generalizations about the intersection of race and
gender can be justified. The question now is whether they can be trans-
lated into a contract framework, and whether, even if they can, it con-
tributes at all to the debate.

Pauline Schloesser is one political theorist who thinks they can, and
that it does. In her book, The Fair Sex, about three leading female intel-
lectuals of the early American revolutionary period (Mercy Otis
Warren, Abigail Smith Adams, and Judith Sargent Murray), Schloesser
comments, like Brace, that in Pateman and myself: “The study of male
supremacy and white supremacy as two separate systems has led to
awkward universals” about “male” and “racial” privilege, which obvi-
ously have to be qualified to register the realities of intersecting racial
and gender subordination (2002: 49-50). However Schloesser expressly
sets out to remedy this situation by trying to integrate our contracts, and
to theorize racial patriarchy in contractual terms, and in effect I wantto
follow her lead.

Refer now to the set of accompanying diagrams, which I think will
?ssist the discussion by graphically representing the progression of the
idea. In figure 1 we have the classic social contract (idealized, of course),
in which all (adult) persons are contractors, symmetrically positioned
with respect to one another, agreeing to establish an inclusive liberal
fiemocratic polity. So in the official narrative, as Pateman pointed out
in her book (1988: ch. 1), the old world of inherited ascribed status is

supposed to be replaced by the new world of egalitarian individual
agreement.



{

|

( . . . .

; Persons The (idealized) social contract establishes the inclusive

| (Contractors) liberal democratic polity

‘ Figure 1

| .

| Men Whites

: (Contractors) (Contractors)

\ \

Women Nonwhites
(Noncontractors) (Noncontractors)

The (actual, non-idealized)
sexual contract establishes
the patriarchal polity

The (actual, non-idealized)
racial contract establishes the
white-supremacist polity

‘Whites

Figure 2

-
-
-

The racia-sexual

contract establishes
the white-supremacist
patriarchal polity

,,,,,, : Women
\
Men Jvtienl
ol Women
Nonwhites
(a)

Figure 3

Men

-

Whites o

e

.--" Nonwhites

\

Whites Jotas

-

_.-="" Nonwhites

Women

Not (b)




172 Charles W. Mills

But of course it wasn’t. The contemporary idealized model, however
pedagogically useful, retroactively sanitizes the gend.er and racial exclu-
sions both in the classic social contract theorists and in the modern poli-
ties their work rationalized. The ancient inferior status of women,
seemingly a paradigmatic candidate for elimination by the promise of
modernity, is recodified under the new system of “fraternal patriarchy,”
while a new structure of superiority and inferiority, race, emerges to dis-
place the (formal) class estates of the feudal epoch.* Hence, in figure 2,
the more accurate modeling proposed respectively by Pateman’s sexual
contract and my racial contract. In these non-idealized representations,
the real contractors are now revealed as a subset of the adult human
population rather than being coextensive with it. Men and whites,
whose superior status locates them asymmetrically, in relations of dom-
ination rather than reciprocity, over the noncontracting class of women
and nonwhites, emerge as the real players. The sexual and racial con-
tracts establish the patriarchal and white-supremacist polities.

Thus far, thus familiar. The sexual and racial contracts do undeniably
capture some important truths about gender and racial subordination
in modern societies, especially when compared with the nominally gen-
derless and raceless social contract that was our polemical target. But
as Brace and Schloesser point out, no interaction between them is
described. However, once racial patriarchy has been established (and
this is a specific historical development, not a transhistorical forma-
tion), the interlocking nature of the systems means that one cannot
speak of the “contracts” in isolation, since they rewrite each other. Or,
perhaps better (since patriarchy predates white supremacy, and the
sexual contract — assuming a premodern incarnation — precedes the
racial contract), the racial contract is written on patriarchal terms, and
the sexual contract is rewritten on racial terms. As Maynard concludes:
“It thus does not make sense to analyse ‘race’ and gender issues as if
they constitute discrete systems of power” (2001: 131).

On then to figure 3, and the attempt to combine them. Here we have
what I am going to call the racia-sexual contract (corresponding to
“racial patriarchy”), in which pre-existing patriarchal structures are
modified by the emergent new structure of racial domination. My claim
is that though gender subordination predates racial subordination,
once racial subordination has been established, it generally trumps
gender. (As I will document later.) So the interaction of the two con-
tracts does not produce a symmetry of race and gender subordination,
but a pattern of internal asymmetries within the larger asymmetry of

4 But for a challenge to the view that race and racism are a product of the modern
period, see the recent work of the German scholar Wulf Hund (2006).
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social domination. Whites as a group dominate nonwhites as a group,
while within these racial groups men generally dominate women (ﬁg}lre
3a). If you think this picture is wrong, just contemplate the al_ternat}ve,
figure 3b. Here men as a group dominate women as a group, with whites
positioned over nonwhites in each sexual group. Ask yourself: does this
model match up with, say, the historical experience of Native American
and Australian expropriation, African slavery, European‘colomahsm,
South African apartheid, American Jim Crow? Do nonwhite men dom-
inate white women in any of these situations? Obviously, the answer 18
“No.” So figure 3a gets it right and figure 3b gets it wrong. If the sexual
contract establishes patriarchy, and the racial contrac:v/estabhstres*wh{.t\e
supremacy;the racia-sexual contract establishes the hite-supremacxst‘/
%riarchal lity. ) - :

Turn-now to figure 4, which could be regarded as a kind of “blow-
up” of figure 3a. In Pateman’s and my one-dimensional contracts, we
had two status positions, one relation of domination (men over women,
whites over nonwhites), and one set of contractors (men, whites). So in
both cases, a simple dyadic relation — privileged at one end, oppressive
at the other — obtained. The contractors, in the sense of the active
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agents, are respectively men and whites. Women and nonwhites are the
objects of the contract rather than active participants (except in some
coerced or ideologically socialized way that undermines the standard
liberal norm of informed voluntary consent). So though the overall
picture was more complex than the idealized, internally homogeneous
social contract, it was still a fairly simple one.

In the racia-sexual contract, by contrast, a far more complicated
topography is generated. As the asymmetrical diamond of figure 4 illus-
trates, we now have four contractual status positions with six relations
of domination linking them. The four locations denote one position of
unqualified privilege (white men, privileged by both race and gender),
two hybrid intermediate positions involving both privilege and subor-
dination (white women, privileged by race but subordinated by gender,
and nonwhite men, privileged by gender but subordinated by race), and
one position of unqualified subordination (nonwhite women, subordi-
nated by both race and gender).5

The way to think of this set of relationships in “contractual” terms is
then, I suggest, as follows. White men are located at the top of the
diamond, as full persons, positioned superior to everybody else. They
are thus the only full contractors of the composite racia-sexual contract,
and so dominate all three other groups. White women and nonwhite
men, by contrast, should be thought of as subcontractors, a term meant
to indicate that (by contrast with the generic “women” and “nonwhites”

* One of the manuscript reviewers pointed out the danger of a “static” modeling of
racial and gender domination, reminding me that some theorists have claimed - as
manifested for example in differential educational attainment and employment rates
— that black women in some countries (Britain, the United States) are now positioned
above black men. The cautionary word is well taken. But even if such shifts have
recently taken place in some countries (and the claim is contested by others), the
diagram still seems to me to be at least roughly accurate as a representation of most
pf the several hundred years of the modern period. So in contrast to the clearly wrong
inclusive social contract of modernity (figure 1), and the partially right but clearly
one-sided and one-dimensional sexual and racial contracts (figure 2), this picture pro-
vides a good corrective starting-point, and one that arguably still applies to most of
the former colonized world, where it is certainly not the case that women of color are
generally privileged over men of color. One must remember that where race, gender,
and contract theory are concerned, philosophy’s owl of Minerva is not taking off at
dusk, but the next morning, or is indeed still asleep. It is not the case that in contract
theory thcre is an already-existent extensive literature on these matters that I am failing
to take into account. Rather, as emphasized at the start of the chapter, there is next to

provides such a heuristic corrective, if only as a useful starting-point for subsequent
development and debate,
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of figure 2) they do have real, though inferior, power. They have a sub-
ordinate role in the global racia-sexual contract, typically being more
active participants in one dimension of it than the other. (I signal this by
the respective upper-case/lower-case, R/r and S/s, formulations of RSC,
the racia-sexual contract, on the different intergroup axes) White
_women, being on the wrong side of the (diagonal) gender line, are sub-
_ordinated by white men through the sexual side of the racia-sexual con-
tract, and are to that extent subpersons. But being on the right side of
the (horizontal) racial line; they are located above both nonwhite men
and nonwhite women, and so are in a position to dominate both. So the
intermediate pair of white women and nonwhite men are not (I claim)
symmetrically located with respect to each other — note the “tilt” of the
diamond - since race lifts white women above nonwhite men. It is a
mistake, then, to think that their “common” oppression by white men
puts them in the same situation. Whité Women are subcontractors of the

P e T TR . . . - 1
racia-sexual contract to the extent that they assist in the racial subordi-

_nation of people of.color. Nonwhite men are also subcontractors, since
they are participants in the sexual dimension of the racia-sexual con-
tract. However, this will generally only be possible in connection with
nonwhite women, at least in the contract’s classic stage, when racial sub-
ordination is overt and de jure. Finally, nonwhite Women are at the
bottom of the structure, dominated by all three-groups: by white men
through the racia-sexual contract in both its aspects, by white women
through the racia-sexual contract (primarily) in its racial aspect, and by
nonwhite men through the racia-sexual contract (primarily) in its gender
aspect. If white men are full persons and full contractors, while white
women and nonwhite men are subpersons and subcontractors, then
nonwhite women are nonpersons and noncontractors.

The Racia-Sexual Contract: Key Positions

The preceding discussion has necessarily been somewhat a}bstract and
schematic. Let me now try to illustrate its applicability with concrete
examples from the vast literature on intersectionality earlier mentioned.

e
(1) Mainstream liberaf color-blindness)and gender-blindness as simple
blindness First, a general ffaming poinf.( In the original classic social con-
tract, as Pateman and [ tried to demonstrate in our respective books,
white males come together in the modern period under the sel.f-
description of “men” (or,.occasionally, “persons”) to create (what I will
now term% racial patriarchies. C,'bntemporary contract 'theory retroac-
tively sanitizes-this history of eXclusion and represents itself as univer-
salist, the “men” (or “persons”) supposedly now (and then) including
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everybody. But insofar as the conceptions of the polity in the contract
abstract away from this history of gender and racial subordination, they
only contribute to its perpetuation. Susan Moller Okin ‘(1989) famously
pointed out the illusoriness of a political gender neutrality that is merely
terminological. The contractors behind Rawls’s veil are supposed to be
sexless heads of households, but in the range of problems they consider,
anid — more important — do not consider, they reveal themselves as actu-
ally male. Even more obviously, it can be argued, they reveal themselves
as white, since they have no concern about such issues as affirmative
action, reparations, land claims, the legacy (and continuing subtler incar-
nations) of white supremacy, and so forth.

So what is represented as simple innocuous philosophical abstraction
per se, a standard and necessary tool of the discipline — the gender- and
race-neutral language of “men*er~persons” =isactually an abstraction
of a particular sort. It is an{idealizing abstraction that in ignoring the
effects of gender and race differentiaticrrabstractsTaway from the con-
crete specifics of social oppression (O'Neill 1993; Mills 2005a). But the
solution is not, in frustration, to reject abstraction itself as problematic,
but rather to reject evasive abstractions — that obfuscate the crucial social
realities that need to be mapped —in favor of non-idealizing abstractions
— that reveal them. The racia-sexual contract, building on the racial and
sexual contracts, does this by explicitly recognizing how race and gender
position people differently, in complex asymmetrical interrelations,
rather than pretending that we are featureless atomic individuals in
egalitarian contractual relations with one another.

Judith Shklar points out that the reality in the United States, in oppo-
sition to the myth of a liberally all-inclusive polity, is that citizenship
has crucially hinged on “social standing,” and that politic eorists

who ignore this history, especially “the part lhggjla}ery.gaspla_ Qd-.iD\
T

b 13

Y
our history,”"’stand in-acute-danger-of-theorizing about(fiothing at all>
(2001: 2, 9). (Think of the implications of this point ;Br‘the“‘!dé al”

theory” of Rawls’s Theory of Justice (1999h) — a book written by an
American with no mention in its 500+ pages of the history of slavery in
the United States and its legacy in the present.) In particular, the stand-
ing of white males as citizens was defined “very negatively, by distin-
guishing themselves from their inferiors, especially from slaves and
occasionally from women” (Shklar 2001: 15). Indeed “black-chaitel
slavery stood at the opposite social pole from full citizenship and so
defined it” (2001: 16). Similarly, Evelyn Nakato Glenn argues that “the
citizen and noncitizen were not just different; they were interdependent
copstructions. Rhetorically, the ‘citizen’ was defined and therefore
gained meaning through its contrast with the oppositional concept of
the ‘noncitizen’ (the alien, the slave, the woman)” (2002: 20).
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So the actual civic interrelations of individuals in the United States -
and, I would claim, elsewhere —are not the symmetrical and harmonious
ones of idealized contract theory, but relations of domination and sub-
ordination. Apart from global gender differentiations, the moral status
equality achieved in theory for males in general in contract theory is obvi-
ously hopelessly inappropriate as a characterization of the American
polity, given itwi_iphagi@migggrchy as a white settler
state. Nor is it an accurate modeling of a tacitly intra-European liberal
modernity that raises white Europeans everywhere, at home and abroad,
above inferior nonwhite non-Europeans (Mehta 1999). Insofar as con-

tract theory ignores this history, it iﬁi\rg%ly\@grghjgg_a hierarchy that,

‘more subtle forms, still exists today, By marginalizing the distinctive
problems associated with gender and rafc/e,thcmainst&m contract —in
effect, if not in self-description — is taking the white male as the paradigm
contractor, and limiting its social justice prescriptions to his concerns. In
contrast, the racia-sexual contract makes this status hierarchy explicit in
its very apparatus, thereby pre-empting the theoretical evasion of these
issues. By formally demarcating different subject positions, with their
attendant privilege or disadvantage (or both), this non-ideal contract
forces us to confront the question of what would be necessary to achieve
ideality, rather than starting from that ideality. Louise Michele Newman
condemns American liberalism’s typical “purposeful overlooking — a
not-seeing — of difference, even when the consequences of such not-

seeing lead to the maintenance of structures of oppression”
The national romance with colorblindness, and its corollary, gender same-
ey T T e T e DA -~ _— ~Z
ness, is a fundamentally misguided strategy (metaphorically, a two-
headed ostrich with both heads in the sand) - an ineffective way to address
the real discursive effects of social hierarchies intricately structured along
the multiple axes of race, class, gender. . . . [PJeople of different races,
ClaSSES,/_@Qfgg@[g _are always already situated differently. To assert

~sameness” s to purposclully igniore the material and ideological effects
that race (gender, class, sexuality) have had in creating oppression,
inequity, and injustice. (1999: 20) 4

But while I completely agree with the spirit of this indictment, I dis-
agree with Newman’s implication that “egalitarian liberalism” isitself the
problem. Rather the problem lies in a gender- and race-evasive liberalism
which, in assuming sameness of status, has not been egalitarian, presup-
posing as long since accomplished an egalitarian goal that has yet to be
achieved, thereby conceptually eliding the ongoing barriers to its real-
ization. The racia-sexual contract confronts these problems by a<_3kn0W1'
edging the difference race and gender make, rather_ﬁ_h}@,Piete?}g.““.g_t_l}?t
they make no difference. T

e e s o
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Moreover, it overcomes the dichotomization of Pateman’s and my
partitioned contractual discourse. The sexual and racial contracts rep-
resented an advance on the nominally genderless and raceless social
contract by recognizing the differential and inferior status within the
contract of women and nonwhites. But in treating gender and race sep-
arately, the sexual and racial contracts generalize in a way that can be
misleading. As Glenn puts it: “In studies of ‘race, men of color stood
as the universal racial subject, while in studies of ‘gender,” white women
were positioned as the universal gendered subject” (2002: 6). Once racial
patriarchy has been established, however, race.and gender become in\te/r\-
twined, so that one has to speak of gendered race and racialized \ggnd\e&

X 1S tueof Whité men is not necessarily true of whitesas a group,
or of men as a group; what is true of white women is not necessarily true
of women as a group. I used a vocabulary of white persons and non-
white subpersons, while Pateman described fraternally linked male
patriarchs denying civil equality to inferior women. But white women
whose legal personality issubsumed into their husbands,’;«b"?the doc-

trine of covertur¢ can hardly be afﬁurately characterized as full persons,

nor under white supremacy does-male fraternity extend across the color
line to permit nonwhite rule over white women (Pateman 1988: 220-1),
nor does either formulation explain the distinctive situation of women
of color. The racia-sexual contract formally recognizes this more
complex reality (while abstracting away, of course, from further com-
plications) by overtly demarcating four contractual subject positions.
Thus it pre-empts unqualified generalizations about “men” and
“women,” “whites” and “nonwhites,” forcing us in each case to ask the
question of what actually does hold true for the group in question, given

tpyif}pe\c_i@)oggﬁemh\ﬂ'l}ggr/npos@mdi ensional “contract.”

(2) White men as full persons and full contractors 1 will have the least
to say about white men, since in a sense they were the primary topic of
Pateman’s and my books, so that this has all been said already, if not
within this revised framework. Located at the top of the diamond, priv-
ileged by both gender and race (albeit in some cases disadvantaged by
other memberships/such as class or sexual orientation), they occupy the
premier status position ol the racia-sexual contract. As full persons,
they are the paradigm contractors of mainstream social contract
theory, originally overtly and de jure, now covertly and de facto through
the assimilation of other subject positions to their status — which does
not in the least make nonwhites and white women actually equal to
them, of course, but only serves to obfuscate the latter groups’ contin-
uing disadvantages. They are in a superior power relation to white
women, nonwhite men, and nonwhite women, and the beneficiaries of
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the gender and/or racial exploitation of all three groups. Thus they will
for that very reason be most susceptible to the delusions of race and
gender ideology, since they have the greatest stake in maintai\n_i':l&gle

N N e o P

gpugturs of ilcit beREBLand explottaion.

(3) White women as botlnd subcontractors The racia-
sexual contract self-consciously breaks up the undifferentiated category
of “women,” making it explicit that race as a structure of domination
lifts.white women-into. a category that is generally.priviloged yith-
WWQ—J@E it Tegisters in its apparatus the
central, crucial accusation repeatedly made by women of color over the
last three decades since the “second-wave” revival of feminist theory (as
well as echoing earlier nineteenth-century “first-wave” grievances): that
there is no “natural” sisterhood between the white plantation owner’s
white wife and his black female slaves, betiween white settler women and
P e Y Y teres U . . . . . -
the women of the Amerindian or Australian Aboriginal peoples being
displaced, between the female white colonist in the European empires
and the female nonwhite colonized, between Jane Crow and the Jane
Crow-ed, between the white suburban housewife and her black or
Latina domestic. It forces white women to recognize that white
supremacy exists as well as gender domination, and that their subject
location and contractual status are different from that of women sub- .
ordinated by both. i
As such, it challenges what Vicki Ruiz and.Ellen-DuBois call the
“uniracial” model, in which “White womer’f\ﬁppear ‘raceless? their his-
torical experiences determined solely by gender 000a7xi1). Rather, in
the words of Pauline Schloesser, whit\eggmm@g@l@lh_‘_}g}?jgct_ﬁgé
:s,@isgie_q”_pooz: 8), “a racialized sex group.”,“ambiguously pos

<

tion&d in the hierarchy of gender and race relative to white men and,

n,°nﬁméﬁ_rgaiéﬁ?ffbﬁiﬁﬁxe’ﬁﬁ"‘136rhzﬁ)"s”l}g:ttE:r.," *doubly posi-

fioned_as subordinate others with respect to white men and 3§ superior,

R T e D e Tt M PP A I F Lo

subjects with respect to nonwhites™ {2002: '53). Contradictorily located,

" they are subpersons with respect to the white male, but are nonetheless
superior to the different variety of nonwhite male subpersons, and cer-
tainly to the nonwhite female nonpersons. So while they may be objects
for the subjecthood of the white male contractor, they are nonethele_ss_\ )
subjects and subcontractors in their own right with respect to nonwhite
men and women. Thus the theoretical challenge is to grasp, to somehow
think simultaneously, both of these aspects of the contract, instead of
letting one simply displace the other, so that white women are seen 9111)'
3syictims or only as Oppressors. _ _ -

In the early stages of second-wave Western feminism, the constant

A . v
complaint by women of color was the condescension or outri ght racism
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of white feminists, so that it was white women’s subcontractual role that
required highlighting given their self-positioning solely as victims. bell
‘hooks writes about the US experience: “[White women| did not see us
as equals. They did not treat us as equals. ... From the time the
women’s liberation movement began, individual black women went to
groups. Many never returned after a first meeting” (2000: 141).
Similarly, in her history of what she calls “separate roads to feminism”
in the United States, Benita Roth argues that standard histories of the
second wave “have erased the early and substantial activism of feminists
of color embedded in these movements” (2004: 2), an activism necessi-
tated by the fact that “racism within the (white) feminist movement was
an inescapable issue, and racial division among feminists was the
subject of many discussions and workshops” (2004: xi). (See also
Breines 2006.) In Britain, likewise, Valerie Amos and Pratibha Parmar
talk about the need to challenge the “imperial feminism” of the time: a
“white, mainstream feminist theory, be it from the socialist feminist or
radical feminist perspective, [which] does not speak to the experiences
of Black women and where it attempts to do so it is often from a racist
perspective and reasoning” (2001: 17). Thus for black women (“black”
here including Afro-Caribbeans and Asians) the women’s movement in
Britain, claiming to analyze and seeking to end oppression, was itself
seen as “oppressive . . . both in terms of its practice and the theories
which have sought to explain the nature of women’s oppression.”

From the structural perspective earlier adumbrated, of course, the
point is that this is not just a matter of subjective attitudes and values -
but rather an outlook rooted in the objectively differentiated position of
white women in the social order. In Roth’s account:

White women became the reference group for feminists of color, such that
white feminists, as white women, were a group to be challenged for unfair
advantages, just as white men were . . . based on an understanding of
structural inequality. . . . African American and Chicana feminists . . .
did not see [white women] as natural allies in the struggle for gender,
racial/ethnic, and economic justice. . . . For feminists of color, structural
inequalities among women mattered more than those between women and
men within the racial/ethnic community. (2004: 44-6)

Moreover, as various accounts of the history of the women’s move-
ment have documented, this differential positioning, with its resultant
peculiar blindness and self-serving politics, goes back to the nineteenth
or even eighteenth century and the “first wave.” Amos and Parmar
point out that “the movement for female emancipation in Britain was
closely linked to theories of racial superiority and Empire” (2001: 19).
Similarly, Vron Ware argues that in imperial Britain “the ideology of



Intersecting Contracts 181

white womanhood, structured by class and race, embraced women in all
their familial roles™:

Whether as Mothers of the Empire or Britannia’s Daughters, women were
able to symbolize the idea of moral strength that bound the great imperial
family together. . . . Faced by this ideological burden, the writings of many '
feminists . . . show a fundamental tension in their attitudes to the idea of
Empire. They might challenge or contest reactionary images of woman-
hood on which the imperialist project depended for support, but in doing
so they expressed a lack of patriotism. Or they could adhere to their fem-
inist principles, and effectively condone racist and imperialist policies
which suppressed the freedom and independence of other people. . ..
What was lacking was a vision of liberatory politics that connected the
struggle against masculinist ideology and power with the struggle against
racist domination in the colonies. (1992: 162-3)

So if thg expstience of gepder subordination Qae'r{gi \t_l}g:ir/exﬁig_)’fgm;
Inisg consciousness, the experienc of racial privilege blinded them to,

1€ oppression of white suprémacy.
But the implications of this lack of vision go deeper, affecting the
very concepts central to white feminist theorizing. For both first- and
second-wave white feminist theory, centered on the white woman’s expe-
rience, the family and the separation into private and public spheres are
at the heéart of women’s oppression. Patriarchy is the 6verarching theo-
retical concept that is supposed to cover the subordination of all women
in its many different forms. However, with the establishment by global
hite supremacyof racial patriarchy as a distinct historical formation,
ify-will nolonger\be primary, even if it originally was, in the
oppression of (nonwhiite /women. Rather, iMir jgbordinat\i%
SNhrough conquest,_lan exp‘r’b’iiffat%’ﬁ?’@ery, regiimes o colonial
Sy T T e A e —
megregangwc;ahzed occupational positions in _the job_

Aiarkerplace,The sex industry, the modern sweatshop; and so forth, that_

—

Scofiies Tar more salient, Nor can it be said that women as a group are

Sﬁ&éd'by being excluded ‘J\n::t ublic spi ere, since it will often

be the case that (as just cited nonwllig: omen(g the public sphere,
whether as slaves working in plartation economies, colonial laborers,
domestics forced to seek employment in white households, or workers
in racially and gender differentiated occupations.

Thus a far more complicated political geography than the simple
Aristotelian dichotomization of (male) public polis/(female) private
household is generated, so that the familiar white feminist cartographies
inspired by this ancient partitioning, and its modern variant, will have
to be redrawn. The subordination of nonwhite women will often be most
FraniTest in racialized public sphere regimes of work and differential
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racia-gender explontatlon (see, for example: Glenn 2002; Ehrenreich and
Hochschild 2002), not in nonracial domestic gender exploxtatlon by a
nonwhite patriarch who confines one to one’s home. It is not that patri-

archy is not manifest, but that racial patnarchy argely di splaces power
to wh/ltg/as a group. The patnarch” is, in a sense, the collective white
popuTatlon ‘with whité men as the full contractors and white's womexli
the subcontractors.

So in this revisionist picture, in opposition to white feminist ortho-
doxy, (white) women become active agents, if only on the subcontrac-
tual level, of (racial) patriarchy, insofar as they are complicit in the
differential and inferior treatment both of nonwhite men and of their
nonwhite sisters in systems of racial and gender subordination..In the
racia-sexual contract, white women get to be pamarchs 100, at least with
respect to nonwhites. And in a sense, especxally in the colonial world,
nonwhite women in the public sphere are in the private sphere of the
white patriarch, as minors subject to their paternal rule. The white
“family” needs to be reconceptualized as writ large, on a national scale,
with white women simultaneously subordinated individually in their
private families and privileged collectively as co-rulers of the “natiopal”
. or “international”_public family. Antoinette Burton refers to the

“maternal imperialism” of the period, involving “the white woman’s
burden” (1992: 144), and Mary Procida, in her article on British impe-
rialism in India as a “family business,” points out that for the Anglo-
Indian rulers:

Husband and wife, together, embodied status and authority. . . . Their
family business, therefore, was literally the business of empire in all its
practical and ideological manifestations. . . . In the British Raj, Anglo-
Indian women’s political power stemmed not from their position as citi-
zens in a democratic polity (which the British empire obviously was not),
but rather from their personal, social, and marital connections with impe-
rial officials. As the wives of imperial officials and as members of the
ruling race themselves, Anglo-Indian women . . . actively participated in

+ the ongoing discourses of imperial politics. . . . They were married not
only to their husbands; Anglo-Indian women were also married to the Raj
itself. For women, therefore, their roles as wives allowed them not only to
create their own biological families, but also to construct roles for them-
selves in the greater imperial family of British India and in the family busi-
ness of empire. (2002: 168-9)

And within this extended “family,” “the colonized peoples of India
took on, in the eyes of their British ‘guardians,’ the role of adopted chil-
dren in the imperial family of the British empire,” if more as “trouble-
some stepchildren of the Raj than as the legitimate heirs to the family
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business of empire,” since because of race they “stood outside [its]
genealogy and reproductive biology” (2002: 177). White wives as a col-
lective memsahib assisted in the ruling of a “household” of inferior non-
whites that was national in scope. '

Similarly, Schloesser’s (2002) book is an analysis of how, in the
United States, Mercy Otis Warren, Abigail Smith Adams, and Judith
Sargent Murray, leading female intellectuals in the revolutionary
period, all ended up — whatever their initial liberalism — by acquiescing
to\g}lglg{n}s\g)f racial patriarchy. Through the endorsement of “fair sex”
ideology; which differentiated them as white women from all males and
from nonwhite females (black slaves, Native American “savages”),
white women in the United States embraced a vision of themselves as a
group possessing distinctive virtues and a particular civilizing mission
in the early days of the republic. White female “subjectivity and
agency,” then, were likely to manifest themselves in a severely qualified
and restricted “feminism”:

[A] white woman concerned mainly with gender issues would attempt to
view issues of sexual inequality in isolation from race and class issues,
such that women of color, uneducated, or poor women would be largely
invisible or irrelevant to her critical or reformist vision. In other words, a
“feminist” would attempt to challenge. the sexual congf;_f&?vhile leaving _
intact the racial contract. ..... This strategy is basically an attempt to max-
imize one’s own power as a white woman by equalizing the opportunities
between white men and white women without giving up racial privileges. _

(Schloesser 2002: 80-2)

In the new vocabulary I am suggesting, the racia-sexual contract rec-
ognizes, in its overt demarcation of four separate subject positions, with
their accompanying dominant ideational tendencies and political
options, an ideologico-political terrain more complex than that mapped
by the sexual or racial contracts individually. So if The Racial Contract
sketched a one-dimensional white blindness)an epistemology of racial
ignorance afilicting undifferentiated white “contractors,” here one has
simultaneous insight and sightlessness, the racia-gendered cognitive
interplay of oppression and privilege. From the beginning, white
women are so positioned in the diamond structure that a subcontrac-
tual role is open to them, making it not just possible but very likely that
resistance to their gender subordination will coincide with their signing
on to general nonwhite subordination. Very few white feminists took a
principled stand against both aspects of the contract. v

Thus Louise Newman’s book, White Women's Rights (1999), explic-
itly subtitled The Racial Origins of Feminism in the United States, doc-
uments the conviction of most white women in the largely segregated
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feminist movements of the 1850s—-1920s that they, as members of the
superior race, should be “the primary definer and beneficiary of
women’s rights,” and that this struggle was quite separate from issues of
racial justice:

In the decades from 1870 to 1920 ... despite moments of interracial
cooperation, the woman's movement remained largely segregated. Many
white leaders dismissed the concerns of black women — such as misce-
genation, interracial rape, lynching, and their admittance to the all-
women cars on the Pullman trains — as “race questions,” irrelevant to the
woman movement’s foremost goal of “political equality of women.”. . . .
[Wlhite activists had a heightened racial consciousness of themselves as
civilized women. ... Shared racial inheritance meant that men and
women of the same race had more in common with one another than they
did with the same sex of different races. (1999: 6, 7, 134)

As I claimed at the start, the@g_ggg@ljy trMhus
the primary concern for most white American feminists of the period
was the achievement of gender equality with white men (joining the
Herrengeschlecht of the Herrenvolk at the top of thg-diamond, and
turning it, perhaps, into a simple rectangle), certainly*h&ﬁ)}he ending of
racial inequality. They were contesting the sexual dimension of the
racia-sexual contract, but were quite happy to maintain its racial
dimension, hoping, one could say, to move from the status of subcon-
tractors to full contractors. In Newman’s uncompromising summary of
her book’s thesis:

This book . . . rejects the premise that [white] feminism, in any of its late
nineteenth- or early twentieth-century incarnations, was an egalitarian
movement. . . . [Fleminism was part and parcel of the [United States’s)
attempt to assimilate those peoples whom white elites designated as their
- racial inferiors. ... Increased political power and freedom for white
women was, in a material as well as ideological sense, dependent on assert-
ing the racial inferiority and perpetuating the political subordination of
nonwhite others. . . . In other words, racism was not just an unfortunate
sideshow in the performances of feminist theory. Rather it was center
stage: an integral, constitutive element in feminism’s overall understand-

ing of citizenship, democracy, political sclf-possession, and equality.
(1999: 181-3)

This. demystified account provides the historical background for
appr_ec1atin g the deficiencies of second-wave feminism, making clear its
continuity with the exclusionary political agendas and corollary dis-
tinctive blindnesses of the past, whether in the colonial world or in
white settler states like the United States. If progress has been made
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recently in developing a less monochromatic, more democratic and
inclusive feminism, it is because of the insights and criticisms of women

of color, who were able from their vantage point to recognize in a way
that most white feminists were not the racial dimension of mainstream-
feminism — that it was a specifically {hite feminism 3By bringing race -
and gender together in the same framework;the facia-sexual contract
acknowledges the conflicted coexistence of subordination and privilege

in the situation of white women, and the corresponding need to theo-
rize both on the multiple axes of cognition, exploitation, cultural rep-
resentation, and political ideology and strategy.

(4) Nonwhite men as both subpersons and subcontractors We turn now
to the other intermediate position in the diamond: nonwhite men. Like
white women, they are both subpersons and subcontractors, but as I
have emphasized, and tried to illustrate graphically in the tilt of the
diamond, this is not an equivalence. Because yace _generally trumps.
gender in racial patriarchy, white women are originally positioned as
superior_not_merely to_nonwhite women but also to nonwhite men,
though admittedly.in a later more liberal period of the formation, this
might change. White women are, after all, an integral part of the white
family, the white household, in a way that nonwhites — slaves, savages,
colonial populations — are not. (When domestic black slaves were part
of the white household, it was obviously not on the same terms as white
women.) The distinctive gender ideology of (white) complementarity,
though undeniably demeaning and oppressive for women in its denial
to them of full civic and political rights, does nonetheless link them with
the superior white male apex of the diamond in a way that, say, racial
ideologies of nonwhites as bestial, subhuman, in some cases exter-.
mjnable, in most cases noncomplementary, do not. Thus if white w?;ngq
and no\‘ white men are both —in the terminology I have suggested < S.lil_.)-r
{ persong, they are not subpersons of the same type and moral/civic
“standing, since the racia-sexual connection with the full personhood of
the white male underwrites white women’s status in a virtual way that
has no equivalent for nonwhite men. )
Moreover, and relatedly, the patriarchal relation between nonwhite
men and nonwhite women should not be scen as equivalent to, or a black-
faced version of, the patriarchal relation between white men and white
women. Displacing the racial and sexual contracts with the composite
racia-sexual contract requires us to rethink gender relations even when
they are white-on-white and nonwhite-on-nonwhite. Male.—female rela-
tions in the Europe and the Africa of, say, 1000 CE are (given the con-
ventional periodization of the emergence of racism, and of race as a
category) unaffected by race. So to describe them as white-on-white or

\
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black-on-black would be mistaken, since these categories and realities
have no existence then. Once white supremacy is established, though
(whether as racial slavery, nonwhite expropriation, or European colonial
rule)-and with it racial patriarchy, gender relations are changed since one
i{ngy interacting with someone of the opposite sex within a particular
racial structure. Margaret Strobel emphasizes that:“Colonization trans-
fom the material lives of colonized people, but also their
sense of what it meant to be female and male” (2002: 57), and Chandra
Talpade Mohanty refers to “the effects of colonial institutions and poli-
cies in transforming indigenous patriarchies” (1991: 15). Thus patriar-
chal Yélations {eVe\n/gRt/w\gél people of (what are now categorized as)
the same nonwhite “race” in, say, pre-invasion Native America and
Australasia, or precolonial Africa and Asia, are necessarily going to be
altered by the overarching reality in its different manifestations of white
domination.

To begin with the obvious point: the shaping of the public sphere by
“men,” so ideologically crucial to white feminist theory’s analyses of the
causes of female subordination, will not generally be within the power
of nonwhite men under racial patriarchy — as slaves, expropriated and
reservation-confined aborigines, colonial populations, marginalized
racial minorities — to accomplish. Rather, the public sphere, with its dis-
tinctive patterning of the functioning of the state, the legal system, the
market, civil society, will be a white male creation, or a white male trans-
formation of the pre-existing polity. Thus nonwhite males are originally
.in no position to play the kind of public patriarchal role, as powerful
global arbiters of the topography of the sociopolitical, attributed
simply to “males” in much of white feminist theory. Paula Giddings
points out that under slavery, “slave women maintained their authority
over the domestic domain — as women have traditionally done — while
Black men had no authority over the traditional male spheres of influ-
ence” (1984: 58). Likewise, Hazel Carby, in a classic critique of white
feminism, asserts, “It bears repetition that black men have not held the
same patriarchal positions of power that the white males have estab-
lished.. . . There are very obvious power structures in both colonial and
slave social formations and they are predominantly patriarchal.
However, the historically specific forms of racism force us to modify or
alter the application of the term ‘patriarchy’ to black men” (1996: 67-8).
Similarly, in criticizing Kite Millett’s generalization in her famous white
ferpinist text Sexual Politics that “the military, industry, technology,
universities, science, political office, and finance - in short, every avenue
of power within the society, including the coercive force of the police,
is entirely in male hands,” Elizabeth Spelman raises the obvious objec-

tion: “I}}I\@_@Wpremacx, Since when did Black
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males have such institutionally based power, in what Millett calls ‘our
culture’?” (2001: 77). Or consider coverture, another key concept in
understanding white female subordination. Schloesser argues that
“one’s status in slavery nullified the protections of coverture; if either
husband or wife was enslaved, the owner retained his or her right to
treat his or her slave as property. Thus, patriarchal power of husbands

over wives would have been disrupted at best. . .. These conditions
suggest the primacy of the racial contract over the sexual contract™"
(2002: 33). e e e

Understandably, .then, nonwhite men have generally been seen by
nonwhite women fnore as fellow oppressed than oppressors. The prime
movers and shakers of the social order are not men as such but men of

yzgpa\réij:ular race. And since race has generally trumped gender, as iltus-
trated above, the dominant political tendency within nonwhite commu-
nities of all kinds has been the affirmation of racial solidarity over
against the white oppressor (both male and female). Giddings writes
that in the United States of the 1840s and 1850s, “All Black women abo-
litionists . . . were feminists. But when it came to a question of priori-
ties, race, for most of them, came first” (1984: 55). Nor had this changed
by the early twentieth century, in the years following the First World
War: “[R]acial concerns overwhelmed those of sex. . . . [One Black fem-
inist wrote]: ‘feminist efforts are directed chiefly toward the realization
of the equality of the races, the sex struggle assuming a subordinate
place’ ” (Giddings 1984: 183). And obviously in the anticolonial strug-
gles and national liberation movements of the twentieth century, it was
the white colonizing power and the European settler population who
were seen as the primary enemies, not nonwhite men. Indeed, even for
postcolonial, post-1960s second-wave feminism, Benita Roth suggests
that in the United States: “[Feminists of color] rej’eggg__tb& idea that
@Qir/rel\at‘i\()ﬁnships with the men in their communities were, of should
be, Equivalent to_those that existed betweenwhite-women and ‘white

N .
men

1. [Clommunity as sich was conceptualized as”the “entire
racial/ethnic community in battle against white America’s domination”
(2004: 43, 70).

Appreciating the realities of the racia-sexual contract, and the way it
differentiates gender relations for the dominant and the subordinate
races, thus helps us to understand what many white feminists of the
time found quite mystifying: the refusal of many women of_color to
classify nonwhite men as part of the male “enemy.” The overarching
faciatdonmination by whites invests the nonwhite malé—female relation-
ship with a dimension of joint transgender solidarity against oppres-
sion that will necessarily be absent in the gender relations of the
privileged race.

~1
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Correspondingly,‘t@@r_l%_h@family and home will often be seen in
terms quite differenf from those of white feminist theory. Under the
terms of the racia-sexual contract, it i whitg:'supr_emagl;l;?hat is crucially
responsible for the subordinate status of nonwhite women, whether as
white expropriation, slavery, colonial rule, or segregation. Usually the
nonwhite family\will be a refl}geuf,rom,,lhe_h.gpgression of white
supremacy, gven if patriarchal relations obtain there.)So the relation of
the white woman and the nonwhite woman to the family will not be
equivalent. If under racial patriarchy, as suggested, the public sphere for
‘nonwhites can be thought of as being under the private rule of the col-
lective white patriarch, the nonwhite private sphere will sometimes be
the locus, or nucleus, of an incipient counterpublic sphere, the only
place where nonwhites can exercise their limited freedoms and seek to
challenge white rule. Hazel Carby points out that “during slavery,
periods of colonialism, and under the present authoritarian state [in
/1980s Britain], the black family has been a site of political and culfﬂ

~ resistance to racism” (1996: 64). It is a mistake, then, to see/the famil

as the main source, transracially, of gender oppression, since for non-
white women it may also be the place where opposition to the “patriar-
chal” rule of the global White Father and Mother is nurtured. So the
classic white feminist slogan of the personal as the political acquires an
alternative significance here, reflecting this more complex topography.
If the public political sphere can for nonwhites in certain regimes be
conceptualized as also being part of theé white personal familial sphere,
then the nonwhite personal sphere can sometimes serve as the virtual
location of the beginnings of the oppositional nonwhite political
sphere.

But these very structural realities, of course, can also facilitate the
subcontractual role of nonwhite men in the racia-sexual contract. For
both intermediate groups, white women and nonwhite men, the racia-
_sexual contract offers the option, which will be both ideologically dom-
inant and politically most appealing, of a partitioned struggle against
one aspect of the contract that meanwhile maintains the other.
W@ngﬂllalways»secm more. attractive. than fighting for the
Veagggup\gf the contract M@_t_her. The racialization of all gender
relations — not mcerely intérracial g,e\nifer relations — means that non-
whin men will benefit from, and be cognitively influenced by, the status
positioning of nonwhite women at the bottom of the diamond. So if
most white feminists sought gender equality within white racial superi-
ority, most nonwhite male antiracist activists sought the restoration of
traditional male privilege unqualified by race.

Thus the struggle for black “manhood” ~ think of the celebrated
placard carried by black demonstrators in the United Statesin the 1950s
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and 1960s, “I AM A MAN” — usually meant, inter alia, the struggle for
the restoration of the full range of nonwhite masculine gender privi-
leges taken away by racial patriarchy, an end to the racial subordination
of black men as mere subcontractors rather than fully and equally priv-
ileged male contractors. Activist Pauli Murray wrote in 1970:

The black militant’s cry for the retrieval of black manhood suggests . . .
an association of masculinity with male dominance. . . . Reading through
much of the current literature on the black revolution, one is left with the
impression that for all the rhetoric about self-determination, the main
thrust of black militancy is a bid of black males to share power with white
males in a continuing patriarchal society in which both black and white
females are relegated to a secondary status. . . . [T]he restoration of the
black male to his lost manhood must take precedence over the claims of
black women to equalitarian status. (1995: 187-90)

Similarly, in her mordant memoir of the “revolutionary” 1960s and
1970s, Michele Wallace recalls the gender-restricted nature of the
“struggle” of the time:

It took me three years to . . . understand that the countless speeches that
all began “the black man. ..” did not include me. I learned. I mingled
more and more with a black crowd, attended the conferences and rallies
and parties and talked with some of the most loquacious of my brothers
in blackness, and as I pieced together the ideal that was being presented
for me to emulate, I discovered my newfound freedoms being stripped
from me, one after another. No, I wasn’t to wear makeup, but yes, I had
to wear long skirts that I could barely walk in. No, I wasn’t to go to the
beauty parlor, but yes, I was to spend hours cornrolling my hair. No, I
wasn’t to flirt with or take shit off white men, but yes, I was to sleep with
and take unending shit off black men. . . . [Tjhe “new blackness™ was fast
becoming the new slavery for sisters. (1995: 221-3)

So nonwhite men were generally opposed to a racia-sexual contract
that denied them male equality and gave white men access to “their”
women. But the dominant response was not (and is still not) a demand
for the outright leveling of the diamond structure, but rather for the
clearing of a space for them at its apex. In The Sexual Contract (198§),
_Pateman describes the gender transition from feudal status to modernity
in terms of the replacement of paternal pﬂaﬁt_ria,rghyﬁ_lgy_‘fyfl_tgrgql_._pf"?ffl-
archy. Here the analogous goal istie replacement of racial patnarchy by
tratistacial patriarchy, of the white-imposed racia-sexual contract by the
raceless sexual contract. The trumping of gender by race in the structure
of privilege can then be exploited by nonwhite men to demand of
women of color a transgender solidarity against white racist oppression
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that denies nonwhite men’s subcontractual role in the racia-sexual con-
tract, and represents any alliance with white feminists as a kind of
treachery. In the words of former Black Panther party leader Elaine
Brown: “A woman attempting the role of leadership was, to my proud
black Brothers, making an alliance with the ‘counter-revolutionary,
man-hating, lesbian, feminist white bitches’ ” (cited in Breines 2006: 57).

In her 1982 introduction to the first edition of Home Girls: A Black
Feminist Anthology, Barbara Smith listed various “myths” devised by
“Black men. . . to divert Black women from our own freedom,” includ-
ing the claims that “Racism is\‘,the primary (or only) oppression Black
women have to confront,” “Feminism is nothing but man-hating,” and
“Women’s issues are narrow, apolitical concerns. People of color need
to deal with the ‘larger struggle’” (2000a: xxviii—xxxi). Nearly 20 years
later, in her 1999 preface to a new edition, she laments how little has
changed outside the academy: “To this day most Black women are
unwilling to jeopardize their racial credibility (as defined by Black men)
to address the reality of sexism. . . . [I]t has been extremely difficult to
convince most in the Black community to take Black women’s oppres-
sion seriously” (2000b: xiv—xv). She quotes Jill Nelson: “To be con-
cerned with any gender issue is, by and large, still dismissed as a ‘white
woman’s thing’. . . . Even when lip service is given to sexism as a valid
concern, it is at best a secondary issue. First and foremost is racism and
the ways it impacts black men” (Nelson 1997: 156).

In effect, then, continuing nonwhite male benefit from racial patri-
archy is denied, and the role of nonwhite men as subcontractual signa-
tories is obscured. An overcoming of both of the contract’s dimensions
will require a demystified confrontation with the fact that, like white
women, nonwhite men do gain something from the terms of the con-
tract, and that if sex is racially differentiated, race is gender differ-
entiated. Nonwhite men, like white women, are subcontractual subjects
and agents as wéll as oppressed victiris. Gloria Anzaldiia writes about
Chicano machismo: > I

[*M]achismo” is an adaptation to oppression and poverty and low self-
esteem. It is the result of hierarchical male dominance. . . . The loss of a
sense of dignity and respect in the macho breeds a false machismo which
leads him to put down women and even to brutalize them. . . . Though we
“understand” the root causes of male hatred and fear, and the subsequent
wounding of women, we do not excuse, we do not condone, and we will
no longer put up with it. . . . As long as woman is put down, the Indian
and the Black in all of us is put down. (2001: 99)

So in t'his revisionist picture, nonwhite men who resist the struggles
for equality of nonwhite women are in effect subcontractually complicit
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with the role of white racism in confining them to the bottom of the -
social structure. In the racia-sexual contract, nonwhite men get to be

white supremacists too, at least with respect tononwhite women.
HlTe Supremacs s D0t

T T L I e R T

(5) Nonwhite women as nonpersons and noncontractors 'We come now
to our primary subject of concern’ nonwhite women, Originally located
at the bottom of the diamond, disadvantaged by both gender and race,
they do not even attain the qualified status and limited benefits of the
two intermediate groups. So if the latter are at least subcontractors, if
not full contractors, and subpersons, if not full persons, nonwhite
women could be said to start off as noncontractors and nonpersons,
subordinated by white men, nonwhite men, and white women.
The positioning of all three other groups gives them a greater or
lesser material interest in blinding themselves to pertinent social reali-
ties. White men’s ignorance will be greatest and most systematic, but
white women and nonwhite men will have their particular blinders also.
Only nonwhite women will have no vested interest in privilege, which
does not, of course, mean that their cognitions will automatically be
veridical, but means that they will have no group interest, as othersdo, | o 3
in getting things wrong. It should be unsurprising, then, that from the : SR
start it is nonwhite women who have beea-the-intellectual pioneers of. - B
this “intersectionalist” perspective,a feat all the more-impressive.con- Lk
j}ilgi;c,rmglhalmdselybecause.of their status they will usually have been L
the ones with the.least-access to education, and the-ones facing-the - ok
greatest epistemic barriers to-their credibility.-So they will find it more S ﬂ
difficult to speak in the first place, and more difficult to be taken seri- o
ously even when they are heard (if they are). N
Anna Julia Cooper pointed out that “[The colored woman] is con- o
fronted by both a woman question and a race problem, and is as yet 1
an unknown or unacknowledged factor in both” (1998: 112-13).
Sojourner Truth complained in 1867: “There is a great stir about
colored men getting their rights, but not a word about the colored
women; and if colored men get their rights, and not colored women get .
theirs, there will be a bad time about it” (Truth 1995: 37). In effect, i
women of color have had to fight on multiple fronts, againstthe Facism_ |
of their own and_the sexism of their Qy!rljrg;@;_Thfeﬁave expert-
enced the racia-sexual contract in full unmitigated force and from all
directions at once (see figure 4). Thus it has been clearer to them tha2
to others that what has variously been called “a single-axis fi raqlework
(Crenshaw 2000: 208), “a monist politics” (King 1995: 299), 1s neces- o
sarily going to be inadequate. Different metaphors have been used to o
express the complex intersectionality of their experience, but one of the i}
most popular is Deborah King’s insistence that nonwhite women do not
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experience race and gender as “additive,” but as “multiplicative.” Thus
in what is seen as a classic 1988 paper, she rejects earlier models of
“double” or even “triple” jeopardy:

The experience of black women is apparently assumed, though never
explicitly stated, to be synonymous with that of either black males or
white females. . . . Itis mistakenly granted that either there is no difference
in being black and female from being generically black (i.e., male) or
generically female (i.e., white). . . . [T]he concepts of double and triple
Jeopardy have been overly simplistic in assuming that the relationships
among the various discriminations are merely additive. . . . An interactive
model, which I have termed multiple jeopardy, better captures those
processes. The modifier “multiple” refers not only to several, simultane-
ous oppressions but to the multiplicative relationships among them as
well. (King 1995: 295-7)

Obviously, then, neither the sexual nor the racial contracts, whether
individually or additively, will succeed in mapping this reality. Instead,
nonwhite women will fall between theoretical stools (refer back to figure
2: think of this as a literal graphic representation of the theoretical alter-
natives). Insofar as the sexual contract takes white women’s experience
as normative, insofar as the racial contract takes nonwhite men’s experi-
ence as normative, nonwhite women will be squeezed out. As Kimberlé
Crenshaw writes: “[Because of] the tendency to treat race and gender as
mutually exclusive categories of experience and analysis ... Black
women are theoretically erased” (2000: 208). Similarly, Elizabeth
Spelman (2001) refers to “the ampersand problem in feminist thought,”
the difficult challenge of thinking race and gender together. Kum-Kum
Bhavnani suggests that in effect women of color will either be rendered
“invisible” or appear as “merely an ‘add-on’” (2001a: 4). Likewise,
Angela Harris describes what she calls the “nuance theory,” where one
starts from white women as “the norm, or pure, essential Woman,” and
then makes generalizations about “all women” with “qualifying state-
ments, often in footnotes™: “the result is that black women become white
women, only more so” (2000: 162). The ways in which race modifies
gender and gender modifies race will not be part of the theoretical appa-
ratus: appropriate concepts, narratives, “multiplicative” realities, will be
mussing. Instead the cognitive tendency will be to try to assimilate the
experience of nonwhite women to one or the other of the two concep-
tual frameworks: women (nominally colorless, but tacitly white) and
nonwhites (nominally genderless, but tacitly male).

_But as the Combahee River Collective announced in their famous
pioneering black feminjst statement: “[Tlhe major systems of oppres-
SSI a@he synthesis of these-oppressions creates the
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conditions of our lives. . . . We know that there is such a thing as racial-

sexual oppression which is neither solely racial nor solely sexual” (2000:

%tz/eﬁ. In the “contractual”etrzgﬂs?lzzntion of\th'égga)e—lﬁﬁ{s ?h’at(’l/aﬁl\
advocating, the racia-sexual contract registers this interlocking and
multiplicity, recognizing that nonwhite women have a distinct location
in the diamond, one that is separate from both nonwhite men and white
women, with peculiar “contractual” features of its own. Thus the
formal partitioning of the different subject positions requires us to
think through how these different aspects of the contract will impact
nonwhite women. In the absence of such differentiation, one will fall
back on concepts and tropes that are insensitive to the peculiarities of
their position, assimilating it to one or the other of the terms of the

seWa contracts on their own.

To begin with, by virtue (vice?) of being nonwhite, women of color, -
like\\mtﬁ‘f'zyc:ltor, fall on the wrong side of the racial line that, with the
establishment of global white supremacy, demarcates the civilized from
the primitive and savage. Thus the nonwhite woman is immediately
differentiated from the white woman by her racial inferiority, and as
such is necessarily located in a different category, which is why any con-
ceptual apparatus presupposing a homogeneous gender status is going

to be wrong from the start.

Moreover, white women were not merely civilized but, as we saw earlier
in the discussion of Louise Newman, agents of civilization, having a
“unique role” “as civilizers of racially inferior peoples,” “civilizatior}-_
workers” exercising “cultural authority over those they conceived as their
evolutionary and racial inferiors” (1999: 21, 53). In the iconography of
the West, the white woman, in keeping with her contradictory location,
has been glorified as well as degraded, chosen in paintings, sculpture, stat-
uary, and monuments as an appropriate figure to represent.Civilization,
BIOg[ess, Culture, Europe, Justice, Liberty, and so on. ?‘r the woman of
‘color, Bj& the other hand, noncontradictorily, uggq_u_i_\_'g@ Tyt tcciat;he
k;FSFx%Lrn ofthe diamond; it hias been simple degradation without glorifi-
cation. The Statue of Liberty, so emblematic of the United States, is not
Merely a woman — certainly not a generic woman — but a white woman.
Can one imagine a black or Native American woman as the Statue of
Liberty? Rather, the black woman’s contrasting status in the national
iconography is summed up by a 1920s proposal by the Daughters of tl}e
Confederacy (fortunately not implemented) “to erect a statue in
Washington, D.C., in memory of ‘Black Mammies’” (Giddings 1984:
184). Where women of color appear, it is as the Savagery, Backwardness,
Nature, Africa/Asia/Aboriginal America, Bondage that need to be
enlightened and liberated, the Servility that smilingly accepts its
subordinate place, or the illicit Carnality that threatens the white family.
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Morally, then, nonwhite women’s location at the bottom of the racia-
sexual contract lowers them normatively beneath the subpersonhood of
white women, who were, after all, when all is said and done, t
mothers, wives, sisters, daughters, of white men. While some white
women might have fallen short of the (original) virginal ideal, nonwhite
women as a class — especially black women — were seen as unchaste, nat-
urally promiscuous, likely to be infected with sexually transmitted
diseases of various kinds. Antoinette Burton points out that women
of India were, in the “feminist-imperial hierarchy” of the nine-
teenth century’s “Orientalist” views of female sexuality, judged to be
“inherently licentious and immoral” (1992: 143). Chandra Talpade
Mohanty quotes from a US Exclusion Act which, based on the 1870
hearings on Chinese prostitution, “assumed that all ‘Oriental women’
wanting to emigrate would engage in ‘criminal and demoralizing acts’”
(1991: 25). Paula Giddings cites an English slave trader’s description of
black women as “hot constitution’d ladies,” possessed of a “lascivious
temper” (1984: 35). Indeed, this was “scientifically” backed up (in
different ways) by the eighteenth- and nineteenth-century racial science
of theorists like George Buffon and J. J. Virey, who singled out black
women in particular as embodied epitomes of a primitive and bestial
sexuality (Gilman 1986). Similarly, Kimberlé Crenshaw cites a 1918 law
court characterization of blacks as a “race that is largely immoral,” and
a 1902 commentator’s view that “the idea [of a virtuous Negro woman]
is . . . absolutely inconceivable to me” (2000: 234 n48), the corollary
being that, by contrast with white women, “there has been absolutely
no [white] institutional effort to regulate Black female chastity” (2000:
223). If some white women were fallen, no black woman was capable of

' rising to a level from which she could fall. There is a sense, indeed, in
swhich black women’s genitalia were not “private parts” but “public
jparts,” open by their very nature to the scrutiny and access of the inquir-
/ing white gaze, as illustrated by the horrific story of Sarah (Saartjie)
Baartman, the so-called Hottentot Venus (Holmes 2007). The racia-
sexual contract deprives nonwhite women as a group of the protections
that at least some white women had, making them carnality incarnate,
whereas in the case of white women, as Richard Dyer (1997) argues,
w@};ggggi§ 50 linked to the spir/i}y_al, to the disembodied, that sexual-
ity can be_combined with; redeemed by, the disincarnating spirit of
white racial metacorporeality. So_whites, but not blacks, get to have it
both ways. Not Civilization, Progress, Culture, but National Mammy,
Transnational Pudendum - such were the defining images of the black
woman.

The racia-sexual contract therefore shapes conceptions of sexuality
and femininity aesthetically as well as morally. The nonwhite woman,
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especially the darker nonwhite woman, is uglier as well as lower. The
fetishization of the white female body extends, of course, beyond the
symbolic and metaphoric to the libidinal. In his study of somaesthetic
whiteness, Richard Dyer points out that “In [the] Western tradition,
white is beautiful because it is the color of virtue,” so that, in a 1950s ad
for Lux toilet soap, illustrated by a white movie star, “cultural symbol
(classical antiquity), product and effect are all linked by the idea of
whiteness as, in [Jackie] Stacey’s words, ‘purity, cleanliness, beauty and
civilized culture’ and by the attainment of ideal (therefore implicitly
white) feminine beauty” (1997: 72, 78). So even if this ethereal ideal is
out of reach for the average white woman, she is at least visually cate-
gorized within the same somatotype, as against the woman of color
whose features disqualify her from the start.

In reviewing the work of black women writers, Mary Helen
Washington points out that a recurrent theme is “the intimidation of
color,” and she cites her introduction to an edited short story collection
of black women writers, Black-Eyed Susans: “In almost every novel or
autobiography written by a black woman, there is at least one incident
in which the dark-skinned girl wishes to be either white-or-light-
skinned with ‘good” hair” (1982: 210). Across the black diaspora, from
the Caribbean to Latin America and the-United States, norms of
“good” and “bad” hair, “nice” and not-so-nice complexions, derived
from what Harmannus Hoetink (1967) calls the “white somatic norm,”
influence aesthetic judgments about self and other for women in par-
ticular, Angela Gilliam cites a Brazilian proverb: “Preta pra trabalhar,
branca p’ra casar, e mulata p'ra fornicar” (“A black woman to work, a
white woman to marry, and a brown-skinned woman to screw”) (1991:
227,233 n10). But it’s not just blacks. On the other side of the world,
Tricia Capistrano (2006) describes how, in her native Philippines,
“skin-whitening products fly off the pharmacy shelves,” and how as a
child she was told to stay out of the sun lest she get even darker, and
;{ggd “to pinch the bridge [of her nose] daily so that the arch would be

1gher.” ‘

Thus Angela Harris’s (2000) critique of Catharine Ma.c;Kinnox‘l"s
analysis of beauty standards argues that she misses the point !hat a
black woman’s pain at not being considered fully feminine is dlﬁ'erent
qualitatively, not merely quantitatively, from the pain MacKinnon
describes. It is qualitatively different because the ideology of beauty
concerns not only gender but race.” She goes on 1o cite the Tate of
Pecola Breedtove, the protagonist of Toni Morrison's The Bluest Eye:

Her story ends in despair . . . not because she’s even further away from
ideal beauty than white women are, but because Beauty itselfis white, and
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sheis not and can never be. . . . There is a difference between the hope that

the next makeup kit or haircut or diet will bring you salvation and the

knowledge that nothing can. The relation of black women to the ideal of
i white beauty is not a more intense form of white women’s frustration: It
| is something other, a complex mingling of racial and gender hatred from
‘iwithout, self-hatred from within. (Harris 2000: 163)

The internalization of a racist somatic norm means that the white body
is perpetually hovering as an unquiet corporeal ghost, a haunting and
mocking spirit never to be exorcised from the house of one’s inferior
flesh.$
So there is a sense in which white women’s complaint about their
sexual objectification, though of course completely justified, is itself a
luxury of the intermediate status they occupy in the racia-sexual con-
- tract. As the distaff side of the master race, they benefit by being the
complementary sexual and romantic objects of their co-racial subjects,
who control the iconography of the social order. Insofar as white aes-
-thetic standards, and their link with sex
gated through the media as hegemonic for the whole society (indeed for
the planet) rather than being relativized to race, white women’s situa-
tion is necessarily different from those women of color too dark and
non-Caucasoid ever to achieve desirable femininity. In her recent explo-
ration of the causes for the failure to develop “a racially integrated
women’s liberation movement in the United States,” Winnifred Breines
points out that black women’s resentment over “interracial liaisons
between black men and white women™ was an important if rarely pub-
licly discussed contributory factor: “The continuity of this painful issue
is striking as is its power to divide black and white women. It came up
repeatedly as a source of bitterness” (2006: 6, 61). The hoped-for global
sisterhood, already divided by class and race, is also split by differential
handicapping in the sexual competition. j
Black women’s resistance, accordingly, to being “endlessly carica-
tured as grotesque and ugly in popular representations in the dominant
culture” has centered on “subverting dominant standards of beauty”
(Glenn 2002: 131). Donna Hope writes about Jamaican dancehall that
the body becomes “a representative canvas that is adorned and acces-
sorized with regalia (clothing, Jewellery, hairstyles and hair colours)”
affirming a “daring, aggressive, loud and demanding [identity],” which
in its “presentation of black, lowerclass and grassroots femininity and
eroticism in a public arena gives legitimacy and a sense of personhood”
to women stigmatized by the color hierarchy of Jamaican society (2006

" For a detailed philosophical analysis of Pecola’s plight from a Foucauldian perspec-
tive, see George Yancy (2004b).
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126, 76). Differently located in the racia-sexual contract, black women
originally (and still presently) had (have) to affirm black aesthetic worfh)
rather than protest its fetishization and commodification.

Cognitively, then, the positioning of nonwhite women, with its inter-
secting oppressions, has the epistemic virtue of fostering a far greater
realism about the actual nature of the social order. Unlike white
women, nonwhite women will generally be more likely to be conscious
of both aspects of the racia-sexual contract since they are subordinated
by both. White women, by contrast, being elevated rather than subor-
dinated by race, and the beneficiaries of a racialized gender ideology
less straightforwardly oppressive than that applying to nonwhite
women, will be more susceptible to illusions about their situation. Thus
the very fact that white women had to “discover” that they were
oppressed, that (in Betty Friedans.famous formulation) they were
haunted by “the problem that had no name,> was itself the clearest
manifi estation%ﬁh?:ﬁﬁﬁﬁf‘a’tﬁé ‘privilege over their darker sisters. As
Ruth Frankenberg (1993) shows in her interviews, white women are gen-
erally clueless about their own racial advantages, seeing themselves
simply as “women” without realizing, or being willing to admit, the
extent to which their location as white women shapes their lives and
empowers them. bell hooks comments: “To [black women] it was just
another indication of the privileged living conditions of middle- and
upper-class white women that they would need a theory to inform them
that they were “oppressed’ ” (2000: 140). For women of color subordi-
nated not just by gender but by white supremacy, whether in the form
of aboriginal expropriation, slavery, Jim Crow, or European colonial
rule, there was no problem in identifying “the problem,” and it definitely
did have a name: “white people”! So as emphasized at the start, the
standpoint of nonwhite women at the bottom of the diamond tenden-
tially produces the greatest cognitive clarity, unlike all three of the other
subject positions, which are influenced to a greater or lesser extent by
the epistemology of ignorance, the cognitive adaptation to privilege and
corresponding shaping of epistemic norms.

And this leads back, of course, to the conceptual consequence dis-
cussed at the start. Because of the comparative social advantage of the
two intermediate locations, both white women and nonwhite men have
a set of concepts tailored to their own experience that between them
occlude the distinctive features of the nonwhite woman’s experience..So
as famously illustrated by the 1991 Senate hearings on the confirmation
of Clarence Thomas for the US Supreme Court, nonwhite women may
end up being cognitively erased. Kimberlé Crenshaw points out that
dominant competing narratives of what had or had not happened
between Thomas and Anita Hill were polarized “into separate and
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competing political camps,” “blacks and women” (1992: 403). There
was a “lack of available and widely comprehended narratives to com-
municate the reality of her experience as a black woman to the world,”
one that was “intersectional” (1992: 404). The rape narrative went with
(white) feminism’s history of patriarchal subordination by men; the
lynching narrative (high-tech or not) went with the history of black
(male) subordination by whites. Neither a white woman nor a black
man, Hill was caught between two dominant stories, neither of which
fit her situation: as a supposed victim of sexual subordination (but as a
nonwhite member of a class traditionally categorized as naturally
promiscuous, and so not harmable in this way); and making the kind of
possibly mendacious sexual accusations about a black man that had tra-
ditionally been used to justify lynching (but not when the victim was
herself black). So in a sense, Crenshaw suggests, there was no concep-
tual location for Hill, no readily available cognitive apparatus to make
sense of her: “the simultaneity of Hill’s race and gender identity was
essentially denied” (1992: 406). The partial insights into the racia-sexual
contract’s oppressive historical workings that had attained at least some
acceptability because of the partial success of the feminist and civil
rights struggles did not in conjunction add up to an illuminating whole,
but rather extinguished each other. For each insight had as its blind side
a complementary darkness about the fu/l dimensions of the contract as
it affected those at the bottom that jointly overshadowed Hill’s testi-
mony, discrediting her in advance.

Moreover, Crenshaw and other critical race feminists (Wing 2003)
have argued that this exclusionary dichotomization manifests itself not
merely in the absence of appropriate narratives for nonwhite women,
but in their problematic juridical status as well. Models of discrimina-
+ tion, and correspon ing~formilaii2ns of antidiscrimination law, are

based respectively dn race or gender‘,‘\xhere, as before, the paradigmatic
experience of gender discriminationris that of the white woman and the
paradigmatic experience of racial discrimination is that of the nonwhite
man. Once again, then, black women, rather than being accommodated
by the combination of the two, end up as debarred by both. Crenshaw
suggests that a “single-axis framework” ends up excluding black women
since “[race] discrimination tends to be viewed in terms of sex- or class-
privileged Blacks [while] in sex discrimination cases, the focus is on race-
and class-privileged women” (2000: 208-9). By examining a series of
cases where black women were the plaintiffs, she demonstrates through
the varying problematic court judgments a general underlying pattern
of assuming that black women’s “claims of exclusion must be unidirec-
tional” (2000: 216). But in actuality “Black women can experience dis-
crimination in ways that are both similar to and different from those
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experienced by white women and Black men” (2000: 217). This greater
degree of complexity of inter- and intragroup domination is recognized
in figure 4, the graphic representation of the racia-sexual contract,
thereby providing us with a more accurate picture, both morally and
juridically, of the functioning of racial patriarchy and its distinctively
variegated subject positions.

The mainstream social contract mystifies these realities by presenting a
white male fairyland, a Walt Disneyfied picture of the present and
recent past, complete with magic rides and wishing-makes-it-so idealiz-
ing wands. In proposing the racia-sexual contract as a superior model-
ing of the world, I am trying to build on the insights of women of color
in the activist movements of the past few decades, attempting to break
down this whitewashing and masculating of reality, facing the truths
obfuscated and ignored in the idealized orthodox contract. Ignorance
“is not a passive_state,” but.““creat|es] the conditions which ensure its
c’@j@gce,” writes antiracist white feminist Marilyn Frye (1983: 118,
120). “The dominant white culture is killing us slowly with its igno-
rance,” says mestiza Gloria Anzaldia (2001: 102). “Certain absences are
so stressed, so ornate, so planned, they call attention to themselves,”
suggests black writer Toni Morrison (2000b: 34), thus raising the ques-
tions: “What are the strategies of escape_from knowledge? Of willful
oblivion?” The theory of the racia-sexual contract tries to overcome this
strategic ignorance, this willed obliviousness, by inciting the “invasion”
of the “dissonant bodies” of women of color (Puwar 2004) into the
cloistered, (ostensibly) monastic, and Jim-Crowed white male concep-
tual space of the classic contract, thereby exposing its own nonrepre-
sentative, denied and disavowed, white corporeal particularity. Thus it
attempts to fulfill the normative mission which that contract has in
effect abandoned: contributing to the creation of a society that would
realize the egalitarian ideals of liberalism for the whole population, and
not just the white male subsection of it.




7

On Critics and Contract

Carole Pateman

The thread that has run though all my work is an interest in democra-
tic theory and a concern with democratization; that is, with changes
required for the creation of a more democratic society. The Sexual
Contract (1988) was not couched in terms of democratic theory, but I
see it as part of my contribution to this area of scholarship.! I have a
long-standing interest in early modern theories of an original contract.
My first critical study of the subject was The Problem of Political
Obligation, originally published in 1979 when a major revival of con-
tract theory was already underway in the wake of John Rawls’s 4
Theory of Justice, first published in 1971. My two books on contract
theory have not often been considered together, but my analysis in The
Problem of Political Obligation informs my argument about the sexual
contract. In 1979, together with Teresa Brennan, I also published

“‘Mere Auxiliaries to the Commonwealth,’ ” my first feminist reading
of Hobbes and Locke.

! T have been very gratified over the years by the large number of scholars from many
different disciplinary backgrounds and intellectual persuasions who have read, com-
mented on, criticized, and made use of The Sexual Contract. One of the most pleasing
developments has been that scholars working in very different cultural milieus have
found something of value in my book. Despite the fact that I made clear that my argu-
ment was specifically about Anglo-American political theory and societies, scholars of
the Middle East have told me that they have found The Sexual Contract a valuable
source, a Korean translation was published in 2001, it has been used in a paper on Nepal
(Tamang 2002), and I recently learnt that it appears in a study of drama in colonial
India. It has been read by scholars in disciplines that range from political theory and
women’s studies, to law, history, literature, French studies, postcolonial studies, and art

the?ry. I have made other responses to critics in, e.g., Pateman (1990a, 1990b), and on
a different note (1996); see also Pateman (1997).

S A e G e

A ARG 1250 ST Skl e



3
¢
5
i
i
1
t

On Critics and Contract 201

Reading critics of my work over the years has made me aware that
The Sexual Contract is much more complex and contains a much denser
argument than I appreciated when I was writing it. I have always been
a rigorous editor of my own work, and I have thought for some time
now that perhaps my argument was expressed rather too concisely for
its own good. As critics have noted, some aspects could have benefited
from further explication, and if it had been more leisurely perhaps some
of the more bizarre accounts of my argument might have been avoided.
Yet I doubt that would have been sufficient to deter critics who try to
stuff my book into boxes labeled with conventional classifications in
feminism and political theory. I was unlucky, too, that it got caught up
in various trends in feminist theory, such as the vogue for hunting out
essentialism, an attack on feminism for complicity in the sins of the
fathers, and a preoccupation with individual differences and experi-
ences at the expense of institutions and structures of power. Attention
thus got distracted from the full scope of my argument and from the
concepts around which it was framed. Few commentators have dis-
cussed my notions of civil subordination, civil slavery, or my use of the

@/réaox of slavery. Little has been said about my analysis of the

employment contract and my argument about subordination and
exploitation. Property in the person is mentioned more often, but
seldom the reason why I Tegard it as so important.

The Sexual Contract began from a simple enough starting-point.
After Teresa Brerman/ancf I wrote our article, I decided to take a more
extensive look at @arly modern theories of an original contract. I
wanted to reassess a major claim of contemporary political theorists:
that if we think of our (Anglo-American) society as if it were based on
an original contract or, alternatively, if we formulate principles that
would be agreed to if we were in the original position, we can see that
our major institutions are structured by free relationships in a system of

. voluntary ¢ ion.

In The Problem of Political Obligation my criticism of this claim was
directed at citizenship in the liberal democratic state, one of the three
institutions that lie at the heart of modern societies. In The Sexual
Contract my analysis focused on the other two institutions — marriage
and employment. I looked in some detail at the creation of, and rela-
tionship between, modern marriage (under coverture) and employment
from the seventeenth and eighteenth centuries to the end of their patri-
archal heyday, which in Britain covered the period from around 1840 to
the end of the 1970s. I was also concerned with the connections between
marriage and women’s standing, or lack of standing, as citizens.

From Farticipation and Democratic Theory (1970) onward, my primary
concern in reading the classic texts of political theory has been with what
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we can learn about how we have arrived at where we are today. My use
of historical material in The Sexual Contract serves a similar purpose.
We need theoretical and historical understanding in order to provide
insights into how best to move forward to a more democratic future, My
interpretation of the early modern theorists of an original contract was
thus undertaken in a spirit similar to Moira Gatens’s view of genealogy;
I was asking “what form of life has been supported . . . by a particular
narrative about the origins of a body politic” (Gatens 1996: 30).2 But
Gatens and other critics deny that I was undertaking this form of
inquiry. In one of the more peculiar readings of my book, they insist that
I was concocting a history of origins (see section III).

Instead of engaging in such a quixotic quest, I investigated the logic
of contract theory, or, more exactly, I tried to unravel a number of
different aspects of that logic. At the most general level I explored how,
once the logic of stories of an original contract is appreciated, it
becomes possible to see something of the way in which the sexual con-
tract - the view that men have justified right of government over women
in the modern state — has been, so to speak, built into major social insti-
tutions.? I was concerned too with the logic of stories of an original con-
tract. A very small part of this was the discovery of two logical gaps that
Ifilled with conjectures: first, Hobbes’s lack of any explanation of how
free and equal women in the state of nature become subject to their hus-
bands in civil society; and, second, the absence of any account of the
genesis of the sons over whom fathers rule.

I analyzed the logic of the structural connections between the insti-
tutions of marriage, employment, and citizenship in the modern state.
I'should note here that my approach differs in two crucial respects from
Hegel’s use of the trilogy of state, civil society, and family. First, my
argument is about the institution of marriage, not about the family (see
section IV). Second, theorists of an original contract used the term

2 Gatens (1996: 42) argues that I offer “an incomplete genealogy,” so that The Sexual
Contract “performs” what Nietzsche called a genealogy “of the English kind.” Wendy
Brown (1995: 138) also wants to turn my historical argument “in the direction of geneal-
ogy.” Genealogy and Nietzsche have been all the rage for some time, but Jacqueline
Stevens has recently argued that the view that genealogy derives from Nietzsche is mis-
taken, propagated through Gilles Deleuze by a misreading on the part of Michel
Foucault. Nietzsche “mocked genealogists and their enterprise™; his objection was to

’

history “used to proffer moralizing, self-righteous, functionalist justifications of the
status quo” (Stevens 2003: 559, 560).

3 Brown argues that my focus on contract involves a “fetish” since “an imaginary social
contract” is no longer required to legitimate a “liberal” political order (1995: 137). I
want to move away from contract, but the “social contract” is commonly invoked not
only by political philosophers but in popular political rhetoric and discussion, so it is
necessary to investigate the logic and power of this political fiction.

B PP
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“civil society” to refer to political society, the modern state (that
includes marriage) created through an original contract. Hegel’s “civil
society” marks out only part of this social order; in particular, it refers
to “the market.” But the crucial market in modern states is the labor
market, without which there can be no institution of employment.

The political fiction of property in the person (the commodity of
labor power is one example) is central to another aspect of my argu-
ment, in which I teased out the logic of the process through which sub-
ordination can be presented as an exemplification of freedom. My
analysis was designed to help an understanding of how certain concepts
and ideas allow an institution of subordination (say, employment) to be
seen as constituted by free relations. Wage labor can then be placed at
the opposite pole from unfree labor and treated as an essential part of
democratization. This logic demands an appreciation of what, follow-
ing Hegel, I called the standpoint of contract or contractarianism, the
rigorously consistent form of contract theory. An analysis of contrac-
tarianism, a form of political argument that, unusually, does not flinch
from the view that there are contracts all the way down, shows how sub-
ordination can be generated through contract. Let me emphasize that I
was concerned with voluntzary contracts (about property in the person)
and the problem of how it is that a contract can be freely entered into,
result in (civil) subordination, and yet be seen as creating free relations
(see also Ellerman 2005).

My investigation of the classic stories of an original contract is rele-
vant to two widespread misunderstandings of my argument. The first is
that my book is about “social contract theory.” I have indeed written a
book about social contract theory — about the justification of the
authority of the modern state over its citizens - but it is not The Sexual
Contract. 1 left the social contract to one side in the latter because it was
the subject of The Problem of Political Obligation.* It was not until some
years after I had written The Problem of Political Obligation that I came
to appreciate that the social contract was only one dimension of the
original contract and that there was another dimension, the sexual con-
tract, to be explicated.’ Standard interpretations of the texts present the

4 Not because “solutions to the problem of male competition don’t rivet the interest of
females”: (Caton 1990: 67).

S Joanne Wright argues that “[ijt appears that Pateman develops the concept of the
sexual contract . . . in the abstract, drawing on a variety of sources including Freud’s
primal scene narrative, and subsequently applies it, unsuccessfully in my view, to the
individual social contract theorists” (2004: 116). I am unclear how I could have possi-
bly arrived at the idea of a sexual contract “in the abstract.” It occurred to me after a
long process of reading the early modern theorists and thinking about them in relation
to feminist and socialist political argument.
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creation of civil society as a story of the government of the state,
Nothing is said about men’s claim to political right or about the creation
of other social institutions, such as marriage. The implicit assumption
seems to be that these are “natural,” but the logic of an original con-
tract, the creation of a new social order that then stands in contrast to
the state of nature, is that all institutions must be “civil” (i.e. conven-
tional or created through contract).

Unfortunately, the habit of treating theories of an original contract
as if they were merely one-dimensional and so calling them “social con-
tract theories” still persists among political theorists and political
philosophers.S This characterization neatly obscures both the sexual
and racial contracts and so buries the stories of domination embodied
in the original contract. “Social contract theory” can thus continue to
be told as a story of freedom, usually embellished today with arguments
about distribution and exploitation, and there seems to be nothing at
stake about domination and subordination.

This terminological habit is relevant to the second misunderstanding
of my argument. Numerous commentators state that I see the sexual
contract as prior to the “social contract,” i.e. the original contract. The
conflation of the original contract with the social contract helps explain
why this mistake is made so frequently. If the social contract is the orig-
inal contract then it inevitably appears that I must be claiming that the
sexual contract came first. But that is not my argument. Rather, my
retelling of the story and analysis of the logic of contract theory entails
that the two contracts come into being simultaneously. There is only one
original contract, although each theorist provides his own version of
the story, and the sexual and social (and racial) contracts come into
being together, two (three) dimensions of a single pact that creates civil
society.

There are two other misconceptions about my book. Many critics
assume that my argument is about liberalism. The enormous influence
of Rawls has no doubt contributed to the way in which contract theory
disappears into liberalism, but theories of original contracts and the

§ Rousseau's famous book is, of course, called The Social Contract, but that is not
sufficient reason, especially in light of his other work, to continue the practice. Paul
Hegarty (1999: 293) claims that Rousseau “eludes” my criticism in The Sexual
Contract, but flattered though I am to have Rousseau read through the lens of my
book, the reason that Hegarty reads my argument in this way, if I have understood him
correctly, is that he is concerned with the social contract and the origin of “socicty” as
such. He argues that my earlier recognition, i.e. in The Problem of Political Obligation,
that Rousseau differed from the other theorists has disappeared. But Rousseau’s criti-

cism of his fellows is over the social contract; he concurs with them on the sexual
contract.
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standpoint of contract are distinct traditions of argument that have
little in common with some other theories also called “liberal.” The
terms “liberalism” and “liberal” are now so overused, and cover such a
wide array of theories from Hobbes to Rawls and beyond, that more
often than not they are a hindrance rather than a help to theoretical
clarity. Second, it is also often assumed that I was writing about
consent, but my argument rests on a distinction, which I first drew in
The Problem of Political Obligation, between contract and consent.
Unlike consent, the practice of contract brings something new into
being. The original agreement is a contract of creation; it is not consent.
A new political order, a civil society, is (said to be) created through the
original pact.

I The Original Contract, Contracts, and Institutions

Critics have raised a number of questions about the connection in The
Sexual Contract between my interpretation of theories of an original
contract and actual contracts and about the relationship between con-
tracts and institutions.

Nancy Fraser (1997a) charges that I reduce institutions to a series of
“dyadic relations” between a master and subject in which an individual
superior commands an individual subordinate. It follows, she argues,
that I cannot account for “gendered constraints on women’s lives” that
involve “processes in which the actions of many people are abstractly
or impersonally mediated” (1997a: 227). In a marriage there are two
individuals, and, similarly, each worker is subject to a boss, but my inter-
est was not in these “dyads.” Rather, my focus was on what it meant, in
law and society, to be a “husband” or “wife,” “worker” or “employer.”
Power was exercised by “husbands” within the (patriarchal) institution
of marriage, but whether any particular husband availed himself of the
power available to him was not the point, as John Stuart Mill recog-
nized.” Fraser complains that I overlook workers’ varied experiences in

7 Fraser argues that in my alleged reductionist approach I am following in a line of fem-
inist thinkers beginning with Mary Wollstonecraft and John Stuart Mill. While I am
delighted to be placed in such an illustrious lineage, Fraser has misread them too.
Neither theorist works with a model of a dyadic power relation; both are concerned
with marriage and employment as institutions, although, of course, Mill has a great deal
more to say about the latter institution than Wollstonecraft. The statement that Mill
composed before his marriage to Harriet Taylor, declaring that he would never use the
powers he was about to acquire asa husband, illustrates my point. Mill could not legally
divest himself of his power because, in entering into the marriage contract, he did not
merely become a member of a “dyad” but a participant in an institution governed by
law as well as social mores. I discuss Mill in The Sexual Contract, and Wollistonecraft in
Pateman (2003).
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employment. Within the institution of employment, an institu}io_n that
manifestly involves processes of abstract or 1mpersqnal mediation of
individuals’ actions, bosses and workers can behave in many different
ways, but my interest was not in these varied experiences (that would
have been an entirely different book) but in the fact that to be a “boss”
is to have power over subordinates.

That is, [ was interested in the authority structures within which
power is exercised, in the historical importance of mastery and the ways
in which its legacy still lingers. Individuals enter into contracts about
property in the person and the consequence is that they become “wives”
or “workers,” “husbands” or “employers,” superiors and subordinates,
precisely because they then interact within an institution. The institu-
tion is maintained through these contracts, which create relationships
that reproduce “wives,” etc. and thus uphold structures. Far from
setting up “a binary” of contract and institutions (Gatens 1996: 34), my
argument is based on the mutual interaction (dialectic) between con-
tracts and structures.

I have also been criticized for failing to separate contract and institu-
tions. Donna Dickenson argues that contract is “not itself inimical to
women’s interests” (1997: 64).8 Her insistence that feminists should
embrace contract relies on the assumption that the practice of contract
is always politically neutral. She argues that it is not the “mechanism”
of contract itself that gives rise to the problems with which I am con-
cerned but the “content” of the contract; namely, that what is at issue
is a (sexual) contract about women’s bodies (1997: 67). Elizabeth
Anderson (1990: 1806-7) offers a similar criticism, arguing that the
problem is “patriarchal norms” embedded in the noncontractual basis
of contract, not contract as such.

In this line of argument, contract is, once again, being seen as the
means to defeat patriarchy — a restatement of the view that I was criti-
cizing in my book. Contract is separated from social relations and insti-
tutions and seen as a neutral mechanism, waiting to be filled by content.
I emphasized (1988: 57-9) that contracts about property in the person
were peculiar in that they do not involve an exchange, or at least do so
only in a very special sense. To repeat, these contracts create relation-
ships (of subordination) within institutions. The specific form of con-
tract that I analyzed is not an abstract mechanism but inseparable from
its relational and institutional context.’

8 For examples of feminist use of contract argument see, e.g., Hirshman and Larson
(1998) and Ertman (2001).

9 Comp_ar_e my discussion of the separation of rules from social practices, with reference
to promising, in The Problem of Political Obligation (1985: 26-30).
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Another criticism is that I did not adequately account for the
connection 1 drew between early modern political theories and the
institutions of marriage and employment. I have been criticized, for
example, for “textual essentialism,” and “[assuming] a straightforward
identity among political philosophy, juridical discourse and practice,
and domestic and work relations” (Dean 1992: 130, 127).1° Gatens
argues that The Sexual Contract is a confusing text because Pateman
does not convincingly manage to link its two parts: that which concerns
the repressed of social contract stories . . . with that which concerns the
character of contemporary social'institutions” (1996: 42).

The connection I was making seemed unremarkable to me at the
time, both in light of the revival of contract theory and the secondary
literature which assumes that “the social contract” is relevant for an
understanding of our social and political institutions.!" My argument
rests on the belief that the ideas embodied in the classic texts of politi-
cal theory, including the stories of an original contract, have helped
shape our major institutions. Without the ideas of (“natural”) individ-
ual freedom and equality, modern practices of contract, citizenship,
and democracy could not have developed. However, the relationship
between texts, ideas, social relations, and institutions is hardly straight-
forward.

To call upon “freedom” or “equality” without further specification
only goes so far. General, abstract ideas have to be given a more detailed
interpretation if they are to be politically useful. The interpretations are
often bitterly contested and so feed into different institutional struc-
tures. Declarations of individual freedom and equality have helped
shape the social order since the seventeenth century — but they have
shaped both subordination and freedom. Thus I noted that the aboli-
tionists called upon natural freedom to denounce slavery and that
another conception of the “individual” and his “freedom” was used to
justify civil slavery (Pateman 1988: 65-6). “Freedom” helps emancipate
and subordinate. Coo

“All men are born free” is a theoretical premise that has revolution-
ary implications. The justification of all structures of authority is
thrown open to question and (logically) only one basis for legitimate
government remains; the governed have to agree to be governed.
Theorists of an original contract faced a dilemma. The government of

' But compare Nancy Hirschmann (1990: 172) who writes that my discussion of pros-
titution and “surrogate” motherhood “are the most deconstructive readings in the book,
as Pateman takes as her ‘texts’ the actual, contractual practices.” ]

"' This seems to be taken for granted in a recent survey of contract theory, which
includes Diana Coole’s (1994) discussion of feminist interpretations; sce Boucher and
Kelly (1994b).

|
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the modern state must be based (or must be said to be based) on agree-
ment but, at the same time, the necessity of agreement could be used to
challenge power structures, not least that of marriage, that they had no
wish to disturb. The Sexual Contract can be read as an exploration of
the stratagems adopted by the theorists of an original contract to limit
the extent of their arguments and of the way in which those limits were
embodied in subsequent political theory, law, social custom, and central
institutions. Yet the radical implications of the starting-point are always
there — feminist political theorists had begun to pursue them by the late
seventeenth century — so that propping up relations of subordination in
the modern world is a continuing theoretical, as well as a practical, task.

Moreover, my understanding of theories of an original contract is ~

very different from that of the contemporary political philosophers who
rely on what Charles Mills calls an ideal contract. Both he and I analyze
“the nonideal contract . . . not to ratify it but to use it to explain and
expose the inequities of the actual nonideal polity and help us see
through the theories and moral justifications offered in defense of them”
(Mills 1997: 5). Contemporary contract theorists typically assume that,
while there may be a need for some distributive adjustment to achieve a
more just society, no institutional or structural change is required.
Thus, The Sexual Contract and The Racial Contract are set apart
from Rawlsian contract theory. The latter is about the principles that
should govern a just society and contract becomes “a conceptual device
to elicit our intuitions about justice” (Mills 1997: 5). Furthermore,
Rawlsian contract theory has developed from Rawls’s adherence to the
Kantian view that the original contract is an idea of reason and not a
portrayal of a (hypothetical or actual) social order, and so the notion of
a contract becomes otiose. The focus of Rawlsian argument is moral
reasoning. The consequence is made explicit in Hampton’s (2001) fem-
inist defense of “Kantian contractarianism.” She treats contract as a
mere image or metaphor that is useful for effective moral reasoning, yet
the reasoning could take place without any reference to contract. As she
says, the real work in this mode of argument is done by a conception of
the person and equal worth of the person, not the notion of contract,
which is not “in any sense foundational, or even necessary” (2001: 357).
In contrast, theories of original contracts were not merely potentially
dispensable, heuristic devices to aid moral argument, but political theo-
ries devised to throw light onto societies of the time and to justify a par-
ticular form of political order, a modern “civil society.” Their subject
matter is human characteristics and relations, social institutions and
practices. These theories are part of the “great transformation” (Polanyi
1944), the move from premodern or traditional societies to the modern
state, a transformation encapsulated in formulations such as the shift
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from Gemeinschaft to Gesellschaft, from ascription to achievement,
from status to contract, or from the state of nature to civil society.!2

Standard interpretations of the texts of the theorists of an original
contract treat the latter transformation as a move from patriarchy to
contract. In The Sexual Contract 1 argued that, while traditional and
classic (paternal) patriarchy were defeated, a new modern, fraternal
form was created through and constituted by contract. The logic of this
theoretical form then helps us understand the structure of central insti-
tutions (those maintained through contracts about property in the
person) in modern Anglo-American societies. A crucial aspect of this
logic is that, as I put it in one formulation, there are no feudal relics in
civil society. A society is created de novo through the original pact; the
state of nature is no more.

Fraser denies that this is my argument. She states that in The Sexual
Contract what “appears to be a major historical transformation in the
mode of domination is actually the same old wine of ‘male sex-right’ in
new, contractual, bottles” (1997a: 227). In a similar vein, other critics
argue that I present contract theory as the development of “legitimat-
ing ideology” to disguise old patriarchal relations (Coole 1990: 26; also
Hegarty 1999). But this line of criticism ignores what is conveyed in my
conception of civil subordination. Old forms of subordination are legit-
imated by God’s word, nature, tradition, and ascription. The new form
requires the agreement of the governed and free acts by individuals —a
major historical transformation. Hence it has to be constituted through
contract within institutions (held to be) constituted by free relations.
Civil subordination is generated through contracts about property in
the person within a context of juridical and civil freedom and equality.

I Contract, Property in the Person, and Feminism

A number of critics have charged that I seriously underestimate the use-
fulness of contract theory and the practice of contract for women and
feminism. For example, Okin contends that “Pateman gives up too
easily on the potential uses of contract for feminism” (1990: 666).
Dickenson argues that “[w]hat is right with contractarian theory is that
it insists on women’s property in the person, thereby enhancing their
moral and political agency” (1997: 77)."3

12 The stories of the overthrow of an “original” matriarchy by patriarchs that I discuss
in chapter 2 of my book (Pateman 1988) are stories of an event that precedes the trans-
formation of traditional and classic patriarchy into its modern, contractual, or civil
form.

13 Dickenson also objects to my “insistence that contract is to blame for women’s sub-
jection” (1997: 74). In The Sexual Contract I was not concerned with blame. It is
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The denial that wives (women) owned the property in their persons
was central to coverture, so it is easy to suppose that the demand that
women should be owners and participate in freedom of contract fosters
their freedom. Certainly, it was unjust for wives to be unable, for
instance, to obtain credit without their husband’s signature until the
1970s. But to argue for freedom of contract in the sense that wives
should be able to enter into commercial transactions in their own right
is by no means the same as arguing that members of both sexes (“indi-
viduals”) should be conceived of as owners of property in the person.

Dickenson follows Waldron’s (1988) reading of Locke and separates
property in the person from property in the body.'* The “person,” she
argues, refers to the moral person, not the body, and so talk of property
in the person is a way of referring to agency, to individuals as creators
of their own actions, as initiators of events in the world (Dickenson
1997: 179). To interpret “property in the person” in this way parallels
recent discussions of self-ownership which treat the concept as merely
a way of talking about moral autonomy (see Pateman 2002). In both
cases, the political value and force of the fiction of property in the
person vanishes.

The Sexual Contract is about political freedom not moral agency; the
latter was presupposed in my argument (1988: 205). The idea of prop-
erty in the person is a political fiction precisely because in practice
“agency,” “services,” or “labor power” — property in the person — are
inseparable from the body. But the fiction that what is available as a
commodity for sale or rent in the market is merely a piece of property,
just like any other, is necessary if such contracts are to be said to con-
stitute free relations. The owner, exercising freedom or agency, rents out
property (in the person) for use by another. But if the property is to be
used as required, the body of the owner has to be available too. An
abstract moral capacity to initiate actions, or an abstract service, is of
no use in itself. Nor can these abstractions be rented out; necessarily,
the body has to go along too. To be of use, the owner has to act as
directed by the party who has acquired right of usage or the contract is

pointless to look for someone or some practice to blame for three centuries of political
development.

14 Her criticisms of The Sexual Contract are part of a wider argument about women
and property. While I can agree with much of her argument about a Hegelian concep-
tion of property, such a conception is incompatible with the idea of property in the
person. Waldron’s discussion is about the problem of how Locke justifies the original
appropriation of private property in the state of nature. I discuss the importance of

ownership rather than performance in this part of Locke’s story of origins in Pateman
(2002: 24-5).
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pointless. Thus, e.g., an employer acquires right of command over the
use of the body of a worker, over his movements, capacities, skills,
expertise, labor, and agency.'

To make the decision to rent out property in the person is an exercise
of freedom, but the consequence of making that decision and entering
into a contract is that the individual is subordinated. Anderson (1990:
1804-5) objects that, in the case of employment, not all labor contracts
create relations of subordination. She mentions plumbers, actors, and
professionals, but my interest was in the institution of employment, not
in individual contracts between professionals or tradespeople hired by
clients. The latter relationship differs from that between employer and
worker, and a full account of labor contracts would need to explore these
differences. I agree with Anderson that employment does not require “an
unqualified” possessive conception of contract if that means there are
no limits to the demands an employer can place on employees. Trade
unions have always struggled to have such limits imposed. Yet if an
employer does not have (limited) right of command over workers, if
“workers” are not subordinates, then he is not an “employer.” How, for
instance, can what is now euphemistically called downsizing take place
without workers’ consent if there is no subordination?

To focus on moral agency distracts attention from the political signif-
icance of the idea of a “person.” The person is a legal and political,
not just a moral, term and, significantly, it includes corporations which
have rights under the Fourteenth Amendment in the United States.
Historically, women and nonwhites were seen as lacking in all kinds of
agency and thus excluded from the legal and political standing of
“persons,” an exclusion that is part of the history of the practice of con-
tract. At the extreme, slaves were property not persons. Under coverture,
married women were held to be absorbed into the person of their hus-
bands, and women were barred from professions and the franchise on
the grounds that they were not persons. But it does not follow that to
become a legal, political, and civil “person” requires that individuals
(women or men) be seen as owners of property in the person. A “person”
who is a citizen in a democracy can be conceptualized in other ways.

A second prong of the criticism that I underestimate the usefulness
of contract for women is that I confuse “all of liberal contract theory
with libertarianism” (Okin 1990: 666; see also, e.g., Anderson 1990:

15 In an example of the frequent careless reading of The Sexual Contract by critics,
Shannon Bell states that “Pateman equalizes the prostitute and worker on the grounds
that neither own property in their persons” (1994: 78). My argument is precisely the
opposite. Only if workers or prostitutes are seen as “individuals” who own the property
in their person can wage labor be seen as free labor, or prostitution be defended on the
grounds that prostitutes are renting out a “service,” not a body for use.
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1808). Perhaps I should have spelt out my argument more fully on this
point. [ was certainly not suggesting that all the theorists of an original
contract, or all contemporary contract theorists, are contractarians (as,
e.g., Kymlicka charges (1990: 461)). The importance of contractarian-
ism (as I call libertarianism), the standpoint of contract, is that it reveals
the full logic of contract argument. This is why it is essential to read the
radical individualist Hobbes, who foreshadowed contemporary con-
tractarianism. :

Only by investigating how contractarian arguments work is it possi- ‘
ble to understand the vital contemporary political potency of the fiction
of property in the person, and to appreciate how individuals can be con-
ceptualized as if they can rent out this property without involving them-
selves. Taking contract seriously as a way of ordering social life -
contracts all the way down, or social life as an endless series of discrete
“origins” — throws light onto trends that have gained pace rapidly since
I wrote The Sexual Contract.

The doctrine that all parts of social life and individuals can and
should be seen as private property and thus as open to commodification
in the market now has global reach. Prevailing domestic and interna-
tional policy proclaims that everything should be alienable for private
profit, from individuals’ “agency,” to health care, water supplies, and
transport; from animals, seeds, and plant life to genetic materials (and
there is a flourishing underground trade in bodily organs).'¢ All rela-
tions should be seen through the lens of contract and private property,
so teachers make contracts with pupils, social workers with clients, and
governments treat their citizens as consumers of public services rather
than citizens who share in decisions about, and have a right to, those
services.

As these trends illustrate, the belief that the practice of contract is
freedom is now more widespread than when I wrote The Sexual Contract.
Anderson claims that I see all contract as a self-interested exchange of
private property. Indeed, that is the standpoint of contract, although, as
I have stressed, relationships not exchanges are at issue. A contract, she
argues, “is just a freely established agreement creating obligations
between consenting adults” (1990: 1808; see also, e.g., Jaquette 1998:
218). To make contract appear as the exemplification of freedom is the
brilliance of the theoretical tradition I was analyzing. Contract is one
way of creating an agreement, but, despite the widely held assumption
among political theorists and philosophers as well as neoliberal ideo-
logues, it is not the only way. ‘

16 For some brief comments on property in the person and alienability, see Pateman
(2002: 26~7).

[
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This is a point about which I should have said more in The Sexual
Contract. Underlying my argument about the sexual contract is a view,
albeit undeveloped, of freedom. It is too often taken for granted that
contract exhausts the ways of entering into free agreements or consti-
tuting free relations. I challenged this assumption in The Problem of
Political Obligation."" In The Sexual Contract 1 made a similar challenge
to the claim that marriage and employment embodied free relations
because they “originate” in a contract. I did not spell out an argument
about contract and free agreement in any detail and only noted that
there “are other forms of free agreement through which women and
men can constitute political relations” (1988: 232). I assumed, once
more in an overly optimistic fashion, that my discussion as a whole
made it clear that more work was needed on developing alternative con-
ceptions of freedom, conceptions that abandon the political fiction of
property in the person.

111 Hobbes, Locke, and Freud

My interpretation of the classic texts, in particular Hobbes and Locke,
has come under fire and critics have also taken issue with what I have to
say about Freud.!® I was alerted to the relevance of Freud’s argument, as
I noted, by Phillip Rieff and Norman O. Brown, who see Freud as pro-
viding a version of the story of an original contract; Freud states that the
pact made by the brothers is “a sort of social contract” (Pateman 1988:
103). He is in my book because he offers a version of the story that comes
from another theoretical tradition. This helps highlight, for example, that
marriage and, more generally, the private sphere, is created through the
original contract and so is a political contrivance not a natural fact."”

17 In The Problem of Political Obligation 1 took promising to provide an alternative to
contract as a practice of free agreement and a way to create new relationships. In that
book I was concerned with freedom as voluntarily assumed political obligation, and 1
argued that a democratic theory and practice of political (self-assumed) obligation
would not take the form of contract.

18 My discussion of the early modern theorists built on my analysis in The Problem of
Political Obligation. For different readings of Rousseau, see, e.g., Lange (2002) and
Wingrove (2000). Mary Severance (2000: 509 n91) writes of my acceptance of a “con-
flation between Hobbes and Locke.” In both books I take pains to emphasize the
difference between the theoretical assumptions (not least over women’s natural freedom)
and views of the state of nature and civil society of Hobbes and Locke.

19 That the early modern theorists, save Hobbes, present “the family” as natural makes
it all the more difficult to see the sexual contract. Theorists then have no need to tell a
story about origins of marriage, whereas private property must be justified (the “origi-
nal” holdings are communal) and so must the modern state. The theoretical waters
are muddied further by conjectural histories that tell how patriarchal families become
political entities.
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Okin (1990: 661-2) argues that I misread Freud by ignoring his state-
ment that a matriarchate followed the incest taboo. Freud also talks
about the overthrow of mother-right and the institution of patriarchy
(Pateman 1988: 103), but he does not tell a story about it in the manner
of the other theorists I discussed. I took Freud’s account of the estab-
lishment of patriarchy, when the sons built on the new rules established
after the parricide, as the equivalent of the creation of civil society and
I interpreted his remarks about the origin of the incest taboo and the
laws of exogamy (“kinship”) as a story about the origin of civil society
and (modern) marriage.®® Freud’s story is complicated in being brief
and not just about the origins of morality and society, as are the classic
accounts of an original contract (see Boucher and Kelly 1994b: ch. 1),
but about the origin of religion, an aspect I did not discuss.

In “Mere Auxiliaries to the Commonwealth,” Teresa Brennan and I
(1979) were, I believe, the first to notice the embarrassment that wives
posed for Hobbes and Locke, The same problem lies at the heart of The
Sexual Contract. Theories of an original contract involve an endemic
problem about marriage. Both Hobbes and Locke broke with the idea
of a natural hierarchy in favor of convention and then faced the
difficulty that their premise of natural freedom and equality provides no
basis for women’s subjection other than free agreement on their part.
Yet that premise also makes it impossible to find a good reason why all
free and equal women should voluntarily subordinate themselves to
men within marriage. Many of the theorists’ maneuverings to get round
this knotty theoretical problem can be found in their conjectural histo-
ries of the development of the state of nature, but my critics pay little
attention to this side of their argument.

The problem was particularly acute for Hobbes. He is the only theo-
rist of an original contract who begins, quite explicitly, from the very
radical assumption that both sexes are free and equal in the state of
nature. Women share all of the characteristics of men, including the
ability to kill other men and women if they (are perceived to) become
enemies. Unless Hobbes was to disregard his own method of reconsti-
tuting his entities in perpetual motion into human figures, he could not
differentiate between women and men in the natural condition — except
in one respect, or they would not have been human. Women, but not
men, can bear children. And this leads him to an even more radical
conclusion; in the state of nature it is mothers who exercise dominion,

% Okin objects that Freud's stories are about “primitive or ancient people,” not civil
society. In The Sexual Contract 1 focus on the early modern theorists as tellers of stories
of the origin of civil society, but as recent discussions of Locke have shown {e.g., Tully
1993b) they were also concerned with “primitive” people, especially in America. See also
my discussion of Locke in chapter 2 in the present volume.
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they are lords.?! As Gabriella Slomp notes, Hobbes’s assumption of
maternal dominion “destroys the entire basis for natural patriarchy”
(2000: 102).

But what of civil patriarchy? It is here that there is a large gap in
Hobbes’s otherwise rigorous logic. Men’s conjugal power in civil society
is based neither on nature nor custom; it is conventional, created by
Leviathan, by the state and its civil laws. Hobbes provides no answer to
the question of how and why women, who are free, equal, and lords as
mothers, agree to subjection to their husbands after the original pact
has been concluded. Thus, I offered a logical conjecture to fill this gap;
namely, that if free women were to become “wives” (i.e. civil subordi-
nates) men would have had to obtain power over them before the orig-
inal contract was concluded. Theories of an original contract are full of
conjectural histories about the origins of political society; Hobbes’s
demonstration of the necessity of Leviathan, for example, is accompa-
nied by his own conjectural history of how families form kingdoms in
the state of nature, so it seemed only appropriate to suggest another.

Wright accuses me of presenting an account of Hobbes that rests on
“a general lack of historical and textual specificity,” and “bears only a
tangential relationship to Hobbes’s texts” (2004: 110, 116). She asserts,
for instance, that I produce no “satisfactory evidence from Hobbes’s
texts, or from [my] reconstructive exercise, to substantiate [my] claim or
to show how the transformation” from women’s freedom in the state of
nature to their subordination as wives occurs (2004: 115). But — of
course — there is no evidence from Hobbes’s texts; if such evidence were
available there would be no logical gap in Hobbes’s argument and my
little exercise in conjectural history would have been unnecessary!?

My discussion of Hobbes drew, first, on my work with Teresa
Brennan, in which we drew attention to the oddity of Hobbes’s descrip-
tions of the family where, except for his account in the Elements of Law,

2! In the state of nature there are no matrimonial laws so there is no certain way of des-
ignating paternity. Therefore, the child belongs to the mother and because it is in her
power she makes the decision whether or not to rear it. The infant, like any human faced
with a choice between life or death, “consents” to her dominion to preserve itself: “every
man is supposed to promise obedience, to him [or her], in whose power it is to save, or
destroy him” (Hobbes 1996: 140).

22 She takes my earlier analysis of the public and the private (Pateman 1983) and
declares that it is “inapplicable to Hobbes” (Wright 2004: 109) - but I did not “apply”
this to Hobbes. Wright makes no mention of my actual point; namely, that since there
are no matrimonial laws in his natural condition, he shows very clearly that the
“private” has to be created along with the rest of the modern civil order through the
original contract, and that the patriarchal relationship between husbands and wives is
thus a political construct. Nor do I make any claims about Hobbes's own view of his
theory.
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the inhabitants are entirely male. Second, I drew on my reading of his
radical individualism in The Problem of Political Obligation. In 1989, 1
published an extended version of my reading of Hobbes, including dis-
cussion of commentaries presenting him as a patriarchalist — notwith-
standing that he turned Filmer's universe of natural relations upside
down into an entirely conventional world — which I believe I was the first
to analyze. These commentaries ignored his proclamation of sexual
equality in the natural condition, so no attention was paid to his
endorsement of the subordination of wives in civil society and thus the
logical gap remained unnoticed (Pateman 1989b).

Wright, the most strident of the critics who insist that The Sexual
Contract is itself a story of origins, proclaims that moved by my “polit-
ical desire” and despite my own intention in filling “Hobbes’s textual
silences,” I produced “An Origin Story of [My] Own” (2004: 105-6, 122;
see also J. Boucher 2003). According to Gatens, for example, my moti-
vation was a “desire to know . . . the ‘prime mover’ of history,” so that
instead of writing a critical history “in the service of the future,” 1
sought “to discover origins” (Gatens 1996: 40, 42-3). If I were interested
in a prime mover I would not be a political theorist but a theologian. 1
was analyzing texts that contain stories of origins — what else are theo-
ries of an original contract? — but that does not mean that I, any more
than the political theorists who have contributed to the voluminous lit-
erature on contract theory since the early 1970s, followed the same path.
In fact, I stated explicitly that I was not interested in producing another
account of origins (Pateman 1988: 18, 220, 232). However, my own
statements are either ignored or acknowledged only to be dismissed
(Miriam 2005 is one exception).

Wright’s failure to engage with my conceptual framework allows her
to claim to uncover the real reason why I wrote The Sexual Contract. 1
wanted to “prove conquest,” and this is the theme of my book (Wright
2004: 122, 125).2% There is, however, a major problem with this “discov-
ery.” Far from being about conquest, my argument is about contract
(agreement). I attempted to show why even voluntary contracts about
property in the person create relations of subordination. Such a trav-
esty of my argument is possible because, like some other critics, Wright
makes the strange assertion that I am really writing about Freud, not
Hobbes or Locke. Okin was the first to claim that I “superimpose”

2 For an argument about Hobbes and conquest see Lott (2002). Joanne Boucher (2003:
31) makes the same claim about my reading of Locke. My argument, she asserts, is that
Locke disguises a “specific secret,” namely “conquest.” But when I state that conjugal
right is hidden in Locke (Pateman 1988: 92-3) I am not discussing conquest but writing
about Locke’s conjectural history and how the subjection of wives vanishes as he sepa-
rates the “paternal” sphere from the political sphere.
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Freud’s account back onto the classic theories. Not surprisingly, she
finds this puzzling — as I would do myself were I to encounter such a
procedure. But others have repeated this; Drucilla Cornell, for example,
writes that my “ultimate argument” is that we should “understand the
social pact through Freud’s account in Moses and Monotheism” (1992:
74). Wright announces that, via Freud’s primal scene, The Sexual
Contract is “a story about primal rape” (2004: 115).

Critics introduced rape very early. The first review that I saw of The
Sexual Contract was depressing in its misunderstandings.? Linda
Zerilli (1989) wrote that “Pateman tells us, in the beginning there was
rape,” and she suggests that this is part of my account of history. Okin
(1990: 661) also argued that I offered “a very unusual interpretation” of
Freud’s primal scene as rape. On the contrary, my point about the
primal scene is that it is inherently ambiguous. The young boy is usually
taken to be making a mistake about what he sees. But, given the power
accorded to husbands by law and views about sexual difference when
Freud was writing, it is not possible to know whether the boy observed
a loving act of conjugal intercourse or a husband (lawfully) exercising
what used to be called conjugal rights when his wife was unwilling.

I introduced the primal scene to fill another logical gap.?* All the
classic theorists assume that the fathers already exist and there is no
story of how they became patriarchs: “All the stories lack a political
book of genesis” (Pateman 1988: 105). Given the power attributed to
the fathers — Filmer’s patria potestas, Locke’s father-monarchs, Freud’s
ruler of the horde — they were, logically, unlikely to be much bothered
with the niceties of a woman’s consent once they had decided they
needed a son. My reference to the “true origin” of political right (1988:
105) when introducing the primal scene, and my subsequent references,
were ironical. Perhaps I was too early in this; irony only became fash-
ionable later in the 1990s. When I was writing my book 1 thought it
amusing to fill in that particular logical absence by using Freud's primal
scene. It did not occur to me that anyone would think I was so stupid as
to make “conquest” or “primal rape” the basis of a book in which I
argued that contracts about property in the person, a form of voluntary
agreement, were the mechanism of modern civil subordination.

2 I do not know if this was the first review published, but it was a very early one —with
the title “In the Beginning, Rape.” For the record, Joan Acker wrote a letter critical
of the review to the editor of the Women's Review of Books, but her letter was not
published.

3 Gatens (1996: 42), in another bizarre assertion about the primal scene, argues that it
provides the missing link between my reading of the texts and my discussion of institu-

tions. Her belief that such a link is required derives from her claim that I am searching
for “origins.”




218 Carole Pateman

Okin’s view is that I come “very close” to proclaiming that “marital
sexual intercourse is typically, if not always, rape’f (1990: 660, 662). She
argues that “presumably” my reading of the classic texts means that we
must “accept that all their theories depend, and cannot but.depend, on
rape” and that Hobbes and Locke are “legitimizers of marital rape on
a day-to-day basis” (1990: 663).26 Odd though it is to have to do so, let
me state explicitly that neither such a view of marital sexual relations
nor of Hobbes or Locke is part of my argument. Okin is making the
mistake of assuming that the behavior of individuals can be inferred
from the existence of a law (coverture), the absence of a law (about rape
within marriage), and an analysis of the structure of an institution
(marriage). My argument implies nothing about how often husbands
took advantage of their power over wives, or, come to that, how often
wives initiated sexual relations.

One reason for this peculiar vein of criticism is the determination of
some commentators to force my book into a container labeled “radical
feminism.” According to Wright, for example, “in turning to a feminist
origin story, Pateman is repeating a pattern laid out by radical feminists
in the late 1960s and early 1970s” (2004: 123).2” After The Problem of

2 Of the theorists I discuss, Rousseau comes closest to justifying rape; see Emile
(Rousseau 1979: bk V, 558-60); and Wingrove (2000: ch. 6) on the story of Le Lévite
d’Ephraim. I have published an article about consent that deals with rape: Pateman
(1980). To avoid further misunderstanding, let me stress that my comments here do not
mean that rape is irrelevant to my argument, or that a construction of sexual difference
in which masculinity and femininity are identified respectively with freedom (as
mastery) and subjection is not central to the struggle that has had to be waged to place
enforced sexual submission, whether in or out of marriage, on the same criminal
footing as other forms of assault, but this is not the subject matter of my book. Rape
remains an enormous problem for girls and women, from infancy to old age. Since I
wrote The Sexual Contract public awareness of the problem has grown, including the
very high incidence of organized rape in warfare and newer forms such as “date rape”
facilitated by drugs. But increased concern and publicity does not, in itself, lead to
remedies, and rape is a crime easy to get away with. In Britain, for example, the con-
viction rate for rape dropped from 25% in 1985 to 5.5% in 2004-5. In 2006 it was
revealed that some convicted rapists merely receive a caution. In a discussion of (more)
legal reforms it has been seen as necessary to emphasize that consent is to be decmed
absent where a woman is unconscious (Travis 2002). However, the question of why men
would want sexual intercourse with an unconscious woman and what that tells us
about “masculinity” and ideas about sexuality is rarely asked. Many of the beliefs and
attitudes (held by both men and women) that I discussed in my 1980 article, and are
part of the political construction of sexual difference I emphasize in my book, are still
very much with us.

? She even makes the ludicrous assertion that “[t}he underlying assumption of . . .
Pateman and others, is that without a dramatic story of victimization — original rape,
mass slaughter of witches, or a worldwide historical conquest of women — feminism is
not justified” (Wright 2004: 152),
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Political Obligation 1 “was increasingly influenced by radical feminism,”
and she refers in a footnote to the preface of The Sexual Contract
(Wright 2004: 122). I wrote that some of my arguments were “prompted
by writers customarily labeled radical feminist” (Pateman 1988: x), but
this was not to signal my adherence to a school of argument. Rather, I
wanted to indicate that I had been alerted to the political significance of
questions ignored in mainstream political theory, about marriage, the
subordination of wives, and sexual relations, by writers called radical
feminists, and I appropriated Rich’s term “the law of male sex right.”
Anyone with some knowledge of the intellectual history of the left
knows the provenance of a concern with subordination, but reading
these writers set me thinking in new ways, and thus helped me formulate
both a feminist perspective on theories of original contracts and some
criticisms of socialist arguments. Unfortunately, seeing the words
“radical feminism” in my preface sparked off a set of associations on the
part of some critics that has nothing to do with my actual argument.?®
Indeed, since I have always found the common classification of fem-
inist theory into “radical,” “liberal,” etc. of very little help in under-
standing what is distinctive about feminist argument — and very
misleading about the history of feminist political theory — there was no
reason for me to place myself in a particular camp. Over the years, it has
seemed to me that my book has been criticized from so many different
directions precisely because it cannot be neatly slotted into the conven-
tional classifications of either feminist theory or political theory. With
hindsight, I can see that I made a mistake in not also stating that the
way in which my argument in The Sexual Contract was developed was
greatly influenced by the new techniques of theoretical analysis that
were being used by deconstructionists and postmodernists in the 1980s.
Be that as it may, I now want to say something about criticism of my
interpretation of Locke. Several critics argue that I am far too unsym-
pathetic to Locke. For example, according to Dickenson, I “handicap”
women “by ignoring the emancipatory aspects of Locke’s theory”

28 | did not know when I was writing The Sexual Contract that so much animosity
would come to be directed toward “radical feminism” or 1 might not have used the
words! Wright’s book exemplifies how The Sexual Contract is sometimes criticized
through a process of guilt by association. The two writers most prominently linked to
radical feminism (and the focus of a good deal of hostile criticism) are Catharine
MacKinnon and Andrea Dworkin, and their names are sometimes raised in discussions
of my book. Gatens (1996: 32-3), for instance, brings in MacKinnon and Dworkin and
“forcible violation of women” before turning to my book. For my views of
MacKinnon’s Feminism Unmodified (1987), see Pateman (1990c); for a very different
view of MacKinnon than the stereotypical “radical feminist” see Laden (2003). And,
let me confess here, I have never been able to read more than a few pages of Dworkin’s
work.
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(1997: 70) and Kate Nash (1998) claims that I recognize, but. repress, the
ambiguities in Locke’s argument and so ignore the “undecidability” of
women in his text.? o

I drew attention (Pateman 1988: 52) to Locke’s insistence that a
mother has authority over her children, that a wife can own property,
and that he contemplates the possibility of divorce. He also states that
“Community of Goods, and the Power over them, mutual Assistance,
and Maintenance, and other things belonging to Conjugal Society,
might be varied and regulated by that Contract, which unites Man and
Wife” (Second Treatise, henceforth II, §83; 1988: 322). Such passages
suggest that Locke extended his arguments about individual freedom
and equality to women as well as men. The question is how far to
emphasize this emancipatory side of Locke. My view remains that in
the context of his theory as a whole, including his conjectural history of
the state of nature and his division of social life between the “paternal”
private sphere and the political realm, these passages, while certainly
noteworthy, are outweighed by the other Locke.

He not only writes of the natural foundation for a wife’s subjection
to her husband, but he begins the Second Treatise (11, §1; 1988: 267-8)
by setting down, in the context of a summary of his conclusions in the
First Treatise, “what I take to be Political Power.” He separates “the
Power of a Magistrate over a subject” from four other examples of
power (which could all be in the hands of one man), one of which is “a
Husband over his Wife.” Therefore, even before Locke has begun his
argument in the Second Treatise, he lays down as a premise that a
husband has power over his wife. Indeed, he had already established this
point in the First Treatise (henceforth I, §48; 1988: 174). Despite his
remark about the possibility of varying the terms of the marriage con-
tract, Locke’s point is not that conjugal power should be questioned or
negotiated but that it is not political power.

Dickenson’s picture of Locke as the enemy of (conjugal) patriarchy
relies on a move that parallels her attempt to separate the mechanism
of contract from its content. The problem about marriage, she argues,
lies not within Locke’s theory but within the legal doctrine of coverture.
Contract does not disadvantage women, but, rather, the problem is “lib-
eralism’s failure to extend contract far enough” (1997: 87). Women are
disadvantaged because marriage “is exempt from the contractual way

# Nash focuses on my earlier work although she obviously means her criticisms to apply
10 The Sexual Contract as well. The few references to my book appear to have been added
after her main argument was written, which leads her to remark, for example, that I do
not mention Mill’s argument that whichever spouse brings home the means of support
will have more voice; I refer to it on p. 162.
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of looking at the world.” The intensification of coverture after Locke’s
time should be seen as a backlash against the “triumphal progress” of
liberalism (1997: 76, 88).%¢

To try and detach contract and Locke from coverture is to do what
Dickenson accuses me of doing; namely, to give no weight to one side
of Locke’s argument. The practice of contract does not exist in a
vacuum, but is regulated by law. In a series of cases in the seventeenth
and eighteen centuries it was admitted that a wife was a legal individ-
ual, but in the early nineteenth century the unity of spouses was
reaffirmed (see Todd 1998). The legal position of wives was at its nadir
in the nineteenth century, which is why the marriage contract and cover-
ture were central to the women’s movement from the 1860s. As I dis-
cussed in The Sexual Contract, many feminists have argued, like

Dickenson, that the solution was for the marriage contract to be more

like other contracts. But that route runs into the problem of the idea of
property in the person and subordination. Moreover, even with all its
peculiarities and limitations on who could enter it, marriage was within
the practice of contract.3! I took my lead from the authority of
Blackstone who stated that “our law considers marriage in no other
light than as a civil contract” (1899: 154).

For Locke, a husband exercises a limited, civil power, but that is not
to say that the glimpses he gives of a wife’s freedom are irrelevant. A
crucial plank of my analysis of the texts is that the meaning of
“women” is not “decided” at all. The classic theorists use the language
of nature, but they are constructing a political argument about a civil
society that is (held to be) an order of freedom. This means that all
inhabitants must participate in some fashion in the practice, contract,
that signifies freedom (a point that also casts doubt on Dickenson’s
argument that marriage stood outside contract). Women cannot be left

3 Dickenson also claims that “[ijnvoluntarily, through an improper jump from the
marriage ‘contract’ under coverture to a// contract, Pateman has given aid and comfort
to the enemy” (1997: 70). But far from generalizing from the marriage contract, I spend
a good deal of time in The Sexual Contract spelling out why the marriage contract is
such an odd “contract,” and I discuss, e.g., how it differs from the employment
contract.

31 Dickenson (1997: 88) argues that after the Hardwicke Marriage Act of 1753 “there
was no such thing as contractual marriage,” although the term “marriage contract” per-
sisted in popular usage. I am uncertain of her point here. The 1753 Act concerned clan-
destine marriages and “contract marriage™ in which the two parties said “I take you
John/Jane to be my husband/wife.” In church law this verbal exchange constituted a valid
marriage, but in common law such a contract had no standing and gave the husband no
rights. However, these marriages were usually elopements, i.e. clandestine, and so have
relatively little importance for the marriage contract more generally. I am grateful to
Molly Shanley for clarifying this for me.
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in the state of nature or be involuntary participants in the civil order, or
universal freedom is too obviously compromised.’ Women are not
parties to the original contract but they are parties to a civil contract,
namely, the marriage contract. To enter into a contract women must
retain their natural freedom. But once having entered the marriage con-
tract (under coverture) their freedom is denied; they are “wives.” Thus,
as I emphasized, the freedom of women is at one and the same time
denied and affirmed.

According to Anderson, this line of argument leads to the conclusion
that contract theory is a tool for attacking patriarchy. She draws
attention to the fact that if heads of households are the parties to the
original contract they are disposing of natural liberties of household
members, but these liberties are not rightfully theirs. Heads of house-
holds, she argues, do not exercise political power (necessary if they are
to transfer the liberties of others) in the state of nature (1990:
1799-800). In Locke’s theory, however, this problem is solved in his con-
Jectural history of the state of nature.? The conjectural history sets out
the process through which fathers become monarchs and so exercise
political power in their households — yet somehow they lose political
power as husbands in civil society but still retain conjugal power. But,
even if women retain their natural liberties, it does not follow that con-
tract is the enemy of patriarchy. This is, once again, to identify freedom
with contract.

v Marriage and Prostitution

Mary Lyndon Shanley (1979) showed a long time ago that marriage
occupied a crucial place in political argument in the seventeenth
century. The analogy between government in marriage and government
in the state was the stock-in-trade of political battles. Since the early
modern period, the institution of marriage has not only shaped wives’
economic and political standing, but “other women have lived in the
shadow of marriage, regulated by marriage’s normative framework even
as they have inhabited terrain outside of its formal boundaries” (Dubler
2003: 1646). In a recent study of the United States, Nancy Cott has
shown how the “laws of marriage . . . sculpt the body politic” (2000: 5).
A report in 1996 from the US General Accounting Office showed that

2 Boucher (2003: 25), in another example of careless reading of my book, writes that |
conceptualize women “as belonging to and remaining in a natural, pre-political world
as men enter civil society,” a view | explicitly reject.

31 first discussed the conjectural history in Pateman (1975); see also Brennan and
Pateman (1979).
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there are more than “one thousand places in the corpus of federal law
where legal marriage conferred a distinctive status, right, or benefit.”
Cott concludes that “the traditional marriage bargain survived in skele-
ton form to the end of the twentieth century” (2000: 2, 210).

Yet critics of my book suggest that I should have been writing not
about marriage but about the family. This criticism overlooks a crucial

conceptual point in my analysis. My argument rests upon a distinction

between (r’ia'r_gnigge__z}nd family:x“Marriage,” the union of a man and
woman, is not the same as a “family” or “household,” but all too often
they are conflated, as they are by many of my critics. The Sexual
Contract is about marriage and so is about relationshi ps between adults.
The family is constituted by relations between parents and children as
well as between the adult spouses and these are different forms of rela-
tionships. A child eventually becomes a political equal along with his or
her parents but there is no similar path of growth and change of polit-
ical status among adults.

Okin (followed, for example, by Kymlicka (1990) and Fraser (1997a))
claims that I pay insufficient attention to the division of labor between
the sexes and so fail to appreciate that it is the fact that women under-
take most of the unpaid work in the household, especially childcare,
that accounts for the continuation of patriarchal power. Children, she
states, “are virtually absent” from my argument. They do not even
appear when I discuss the domestic division of labor or so-called sur-
rogate mothering; “the fact that women have been and continue to be
primary parents is inseparable from their subordination” (Okin 1990:
665).>* 1 would not disagree but I was not concerned with parental
responsibilities, so children rarely appear explicitly (but they are part of
my argument on pp. 91-2 and pp. 182-3).

Focus on the family diverts attention from the standing of wives and
makes it easier for political theorists to ignore the interconnections
between marriage, employment, and citizenship. That neglect, in turn,
reinforces the disappearance of marriage into the family. To be sure,
until recently the only legitimate way for a family to be formed was
through (heterosexual) marriage. The “family” arose as a consequence
of marriage — the marriage contract was the “origin” of the family —
and;in the pdst; a household commonly contained not just the spouses

and their children but-other relatives, servants, apprentices and, in_the
-American South, slaves. The sexual division of labor within the family,
including the care of children, followed from marriage. I discussed the
private and public sexual division of labor in chapter 5, which is devoted

3 In Justice, Gender, and the Family (1989), Okin discusses “vulnerability through
marriage.”

<—*
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to slaves, servants, wives, and workers.>> I explored how performance of
household tasks, without pay, was part of what being a “wife” meant,
with the corollary that to be a “husband” was to be the “breadwinner”
or a “good provider”; that is to say, I looked at the connection between
the institutions of marriage and employment.

Largued in The Sexual Contract that the story of an original contract
made it possible to see how marriage provided all men with legitimate
and orderly access to the labor and bodies of wives. Access to women’s
bodies is also available through prostitution, and my analysis of the
latter aimed to raise some neglected questions about the ideas and
beliefs required for the market in women’s bodies to be seen as, and
during the 1980s come to be defended as, part of a free social order
and part of women’s autonomy.

As I emphasized above in chapter 5, the global sex industry has
grown dramatically since the early 1990s. In the past, prostitution was
excused as a necessary evil; the new departure was that in the 1980s it
began to be justified in terms of women’s freedom and defended by con-
tractarian arguments. More recently, the defense has been extended by
some feminists who claim that prostitution is “transgressive,” that it is
empowering for women and provides an example of women’s agency. It
is presented “as though it can represent a form of resistance to [social]
inequalities” (Davidson 2002: 87).% The focus of much recent discus-
sion is about the experiences of prostitutes — but whose experiences are
to be treated as authoritative: those, say, of a high-end call girl in New
York, of a woman brought into France with her passport retained by
her trafficker, of a woman in a refugee camp, or of a young girl in an
Indian or Thai brothel? The assumption has also gained ground that to
support improvements in working conditions, decriminalization, or the
extension to prostitutes of rights accorded to other workers necessarily
implies that nothing is wrong with prostitution (e.g. B. Sullivan 1995,
1997).

That is to say, it is being assumed that no distinction can be made
between discussion of women who work as prostitutes and prostitution;
the institution of prostitution, which was my subject, is placed beyond

% Boucher (2003: 33) accuses me of ignoring “the central significance of the servant in
the patriarchal family of the era and in Locke’s theory.” I do not discuss servants in my
analysis of Locke but in chapter 5; my book was not designed to be read as a series of
discrete chapters, ‘

% Feminists are now deeply divided over prostitution. Davidson (2002) provides a recent
account of the controversies, Curiously, prostitution still seems to be taken to be about
women (the supply), with few questions asked about the demand from men, apart from
the resurrection of old claims about human needs and the provision of a valuable service
to the disabled, etc.
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question (cf. Overall 1992: 708). Criticism of prostitution is then
(invalidly) taken to be criticism of, or to show contempt for, prostitutes.
So Sullivan invokes the slippery slope and claims that “arguments about
the inherent ‘wrongness’ of prostitution lead inevitably to arguments
about the ‘wrongness’ of sex workers” (1995: 194; my emphasis).3’ [ am
said to argue that all prostitutes are mere victims, lacking agency, but,
to repeat a point I have already made, criticism of an institution is not
the same as criticism of individuals or their agency. My argument pre-
supposed moral agency; it presupposed that individuals, including pros-
titutes, have the “agency” to enter contracts. I took it for granted that
all humans have a capacity for freedom, but whether or not, and how
far, they can exercise it (Whether or not they are coerced victims or pros-
titutes by choice) depends on their circumstances, That is an empirical
matter.

Barbara Sullivan contends that 1 “oppose” calling prostitution “sex
work” because “in [Pateman’s] view, it is not work but sexual slavery”
(1997: 239). Let me take the point about slavery first. Earlier she
claimed that I argued that prostitution only appears like sexual slavery
(Sullivan 1995: 189). More recently, Ruth Sample has made a similar
move from the statement that I argued that the “purchase of a woman’s
body, even only for a time, is in this case just like slavery,” to the state-
ment that I argued that “prostitution is essentially slavery” (2003b: 203,
208). I argued no such thing. I tried to put prostitution into some his-
torical and cultural context to make clear that I was interested only in
a form that has been defended as the voluntary sale of an abstract
service, i.e. sale of property in the person. Only then can prostitution be
presented as an example of women’s freedom. I was not concerned with
prostitutes who were coerced into the trade or held as slaves (for an
example of the latter, see Bales 2002). My analysis was of prostitution
as part of the wider trade in property in the person, a trade that rests
on juridical and civil freedom and equality.

My argument was not that prostitution is slavery but that it is an
example of civil subordination. Sample, like most other critics, has not
examined my notion of civil subordination and (incorrectly) translates
it as “slavery.” She does so because she follows a familiar path on the
left, a path from which I explicitly diverged in The Sexual Contract, and
argues that what is wrong with prostitution is that it involves exploita-
tion. She sees only two alternatives: exploitation or slavery. I am not

%7 Such statements fail to address the point that I made in The Sexual Contract that
socialists and trade unionists who criticized capitalism did not hold workers in con-
tempt; on the contrary they were their advocates. In recent discussions of prostitution
the equivalent of their critique is missing, and only working conditions are criticized.
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aware of any critic who has discussed my departure from the prevailing
wisdom that exploitation is the major issue or my argument that
exploitation follows from civil subordination.

As an example of civil subordination, prostitution is like employ-
ment. Thus (to come to Sullivan’s other point) it, too, is “work.” I did
not use the term “sex work” because it is a general term, encompassing
a wide range of activities in the global sex industry, and I used *“prosti-
tution” in a specific sense (Pateman 1988: 199-200). I also discussed
how prostitution differs from employment. I argued that both involve
use of persons, not abstract services, but in prostitution a woman’s body
is used differently from individuals’ bodies in employment. A prosti-
tute’s body becomes a commodity for sale in the market for different
reasons than labor power. No doubt my answer to the question of what
is wrong with prostitution can be improved upon, but my analysis
cannot be dismissed, as critics seem to suppose, without engaging with
my concepts of property in the person and civil subordination.

Another problem with my analysis, according to Sample (2003b: 206,
202), is that I “have a tremendously flat-footed understanding of sexu-
ality.” This is because, she claims, I argued “that the need for sexual rela-
tions is not a genuine need.” But I was not questioning that all human
beings need contact with others, including sexual relations. My actual
argument was twofold: first, that, unlike, e.g., the need for food, the need
for sexual relations can go unmet for lengthy periods (even a lifetime!)
without the death of the individual concerned; second, that how human
needs are met can vary, and that, again unlike the need for food, indi-
viduals can themselves always assuage their sexual pangs (cost-free) —
and here Sample flat-footedly misses my joke about “hand relief”
(Pateman 1988: 259 n32). The serious point was that commodification
of hand relief in the sex industry surely tells us something about pre-
vailing conceptions of masculinity and femininity.

I noted in The Sexual Contract that many feminists have seen mar-
riage as merely a legal form of the exchange of sex for subsistence but
with one man instead of many men. Bell (1994: 79) takes me to task for
suggesting that marriage could be reformed but that prostitution is
inseparable from the subordination of women. Similarly, Sullivan
writes that I am “explicit in [my] condemnation of prostitution and con-
siderably less forthright about the institution of marriage” (1995: 190).
I am not sure how much more forthright I could have been, given the
many pages I devoted to coverture and the power of husbands. But pos-
sibilities for changing marriage are much greater than for prostitution.
Prostitution could be reformed in the sense that it could be made more
like any other occupation in its conditions, the status of the workers, the
way it is regulated and so on. However, “prostitution” would remain
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payment for unilateral use of a woman’s body without any desire or
erotic attraction on her part. In contrast, unless the term “marriage”
refers only to patriarchal forms, the possibility exists for intimate asso-
ciation to become a free relationship between two equals, based on
mutual desire, mutual respect, and the well-being of both partners.

V No Way Out?

I have been criticized for not providing details of an alternative to con-
tract, and doing little more than gesturing toward a noncontractual
social order. My response is that I did what I set out to do. To the best
of my knowledge I was breaking new ground; no one else had discussed
the original contract, the sexual contract, and the institutions that I
analyzed from the perspective I adopted. It was very hard work and I
had done enough, I thought, for one book.

One line of criticism, however, suggests that it would have been impos-
sible for me to provide such an alternative. This is the criticism that has
surprised me the most and that I have found the most difficult to under-
stand. The message of The Sexual Contract, it is held, is that nothing can
be changed. Some critics write of my tone of “despair,” “fatalism,” or
“pessimism” (e.g., Dean 1992; Dickenson 1997), and Schochet argues
that my assessment is that patriarchal structures “necessarily sustain a
sexual oppression that cannot be overcome” (1998: 241; see also 1.
Shapiro 1999: 113; Cornell 1992: 75). This was certainly not my view, or
the conclusion that I expected readers to reach. I am puzzled why critics
suppose that I would have bothered to undertake my analysis if I had
thought that social and political transformation was out of the question.

This reading of my argument is connected to the preoccupation
with essentialism in the 1990s. For example, critics of my reading of

Locke have claimed that it was essentialist. Nash argues that I treat

“liberalism,” exemplified by Locke, as “essentially masculinist” and
“necessarily . . . exclusionary of women’s claims” (1998: 35). Similarly,
Dickenson writes that I “risk essentialism” by mistaking a particular
form of property holding for “universal and inevitable subordination”
(1997: 80). Gatens states that The Sexual Contract is “far too complex
to be consistently characterised as essentialist” (1996: 34), but, never-
theless, she goes on to play the essentialist card.

“Essentialism” has a number of meanings (see Martin 1994), but my
critics seem to have two senses in mind. The first is that I treated the
sexual contract as an historically necessary and inevitable development
that cannot be undone, and it therefore follows that women’s subjection
cannot be changed. I argued that the sexual contract was integral to the
historical changes that led to the consolidation of the modern state and




228 Carole Pateman

its institutions. But nothing in my argument implied that such a devel-
opment was necessary or inevitable or that we are stuck with it. I argued
that modern patriarchy is historically and culturally specific, not uni-
versal. I took it for granted that because all political orders are created
by humans during particular time periods, in particular places and cul-
tures, they are not unchanging features of the world. They are histori-
cal and social, not natural, entities. They can be refashioned — and they
all have been and will be.*® Indeed, I noted explicitly that the underpin-
nings of the patriarchal structures I had traced were already beginning
to crumble (Pateman 1988: 233). I wrote my book because I believed
that men’s power could be undermined. My analysis of the logic of con-
tractual argument was designed to show that an understanding of inter-
connecting, but neglected, ideas and political structures was central to
any democratic transformation.

The second sense in which I am taken to be an “essentialist” is that I
hold a biological, and hence unchangeable, view of sexual difference.
Sullivan, for example, argues that my analysis of prostitution rests on a
conception of masculine identity as “fixed and given” (1995: 190),
Chantal Moulffe states that I “postulat[e] the existence of some kind
of essence corresponding to women as women” (1993: 81),% and
Severance asserts that I assume “that the sexed individuals who are
covered by the social contract pre-exist the social order” it creates (2000:
479). I learned many years ago from C. B. Macpherson (1962) that
Hobbes and Locke were dealing in social constructs, and contract is a
conventional device. These theorists used the “essentialist” language of
nature, but they set up a conventional political division between the
sexes as the difference between freedom and subordination.*® Some
critics seem unable to distinguish a discussion of the logical require-
ments of arguments of political theorists, or an analysis of the concep-
tion of masculinity and femininity required by  coverture, from
(supposed) views held by the writer. Gatens comments that there are

%A theme of The Problem of Political Obligation was that political theorists tend to treat
the modern state as a natural feature of the world rather than a political creation that
might be changed. “The market” is now widely treated as if it were a natural object rather
than a political construction, as is “marriage” by fundamentalists of all stripes.

3 She continues that I identify “women as women with motherhood,” whereas other
critics, as I indicated above, complain that I ignore mothers and children.

“ According to Laqueur (1990: ch. 5), “sex” in the sense of an incommensurable
difference between men and women was invented, out of an interpretation of new sci-
entific discoveries, during the period in which theorists of an original contract were at
work. He writes: “Anatomy, and nature as we know it more generally, is.. . . a richly com-
plicated construction based not only on observation, and on a variety of social and cul-

tural constraints on the practice of science, but on an aesthetics of representation as
well” (1990: 163-4).
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“points in her text” where I seem to be describing the views of others
about sexual difference rather than providing my view “of natural and
immutable sexual difference” (1996: 35). Quite so. I was analyzing a tra-
dition of political theory, not offering a litany of my own opinions.

A related criticism is that I believe that “nothing can be salvaged from
the liberal tradition” (Phillips 1989: 40). In The Sexual Contract, 1 wrote
that “to move outside the structure of oppositions established through
the story of the original contract . . . would not diminish the impor-
tance of juridical freedom” (1988: 231), a statement which hardly dis-
misses out of hand “the liberal tradition” (however that is understood).
My distinction between emancipation from the old structures of subor-
dination and freedom as autonomy (1988: 228-9) is a version of the
familiar point that civil and political freedoms are necessary but not
sufficient for democratization, a point accepted by some theorists who
call themselves “liberals.”

Finally, it has been claimed that I reject the possibility that women
could “empower themselves by defining reality in their own terms”
(Hirschmann 1990: 173). On the contrary, one reason for moving away
from civil subordination toward a more robust democracy is to open up
more possibilities for women to act autonomously. I argued that in the
theories I analyzed the freedom of women must always simultaneously
be denied and affirmed. This means that individual freedom is (to use a
different idiom) always already present, and so the potential for women
to use that freedom to bring about change is always there too. Since the
seventeenth century, feminist political theorists have criticized the
champions of natural freedom who denied that freedom to women, and
have used theoretical weapons provided by those same theorists. For
four centuries women have empowered themselves and been active in
politics, including in the women’s movement where they fought against
the ideas and structures I discussed. I was not telling their story but
looking at the context in which their activities took place. Nevertheless,
without being able to draw on their legacy I could not have written The
Sexual Contract.
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Reply to Critics
Charles W. Mills

Criticism of The Racial Contract (Mills 1997) in the ten years since its
original publication has come overwhelmingly from fellow political
progressives who are, variously, dubious about my engagement with
contract theory, critical of my neglect of Marxism, skeptical of the
project of adapting Enlightenment liberalism for racial liberation
(or, in some cases, conversely, skeptical that any modification of
Enlightenment liberalism is necessary), but all in agreement with the
importance of the goal itself, and in complete sympathy with my indict-
ment of Western racism and its legacy. So these have basically been dis-
agreements among friends as against enemies. For the most part, the
political right has ignored it, if it even came to their attention in the first
place (but see David Gordon 1998). Since the book is a short one — an
“extended essay,” in the words of more than one reviewer — that sacri-
fices detail for range and velocity, in many places the argument could
have benefited from being developed more. So I will try here to provide
more argumentation on certain crucial points. I have also explored
some of its central ideas at greater length elsewhere,! so interested

! For a more explicit rationale for how I am using contract theory in the book, descrip-
tively and prescriptively, see Mills (2000, 2003c); for my diagnosis of the problems with
Rawlsian “ideal theory,” see Mills (2005a), and for Rawls’s inadequacies on race in par-
_ticular, see Mills (2006¢); for tﬁe_idea\}‘w:f;acial exp]oitation see Mills (2004), for the
“radical Enllgllmint/ ills (20034); for_the “epistemology of ignorance,” see
Mills (2007); for “subpérsons,” seeMnlls(l998b 2006b); for >r whifest supremacy, both local
and global, see Mills (1998d, 2003e, 2003f); for the deficiencies of Marxism on race, see
Mills (2003b); and for a more detailed discussion of Kant and race, see Mills (2005b).
Two symposia on The Racial Contract, with my replies, are (1) Lewis Gordon (1998),
Bogues (1998), Hutton (1998), and Mills (1998¢), and (2) Nagel (2003), Schmitt (2003),
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readers should consult these pieces also, which, together with the
present reply, provide a more comprehensive account than in the book
itself.

The breakdown of topics is as follows: (I) The Contract as
Descriptive/Explanatory Framework; (II) The Contract as Normative
Framework; (I11) White Contract Theorists and Race; (IV) Race and
Political Economy.

I The Contract as Descriptive/Explanatory Framework

Reviving and revising the descriptive contract

In Thomas McCarthy’s very generous review in Ethics, he characterizes
The Racial Contract as being “in the tradition of radical Enlightenment
critique . . .This is the ongoing, unfinished project of Tethinking and
reshaping [liberal-democratic] ideas to include all that, in their cor-
rupted historical forms, they have unjustly excluded” (1999: 453-4). 1
am happy to endorse this reading. As against an “externalist” anti-
Enlighténment, antiliberal, anticontractual critique, then, the book
should be regarded as a critique of th{lvhitg Ehlightenment in the name
of the nonwhite Enlightenment, a critique of racial liberalism in the
name of nonracial liberalism, and a critique of the white-supremacist
contract in the name of the racially egalitarian contract. (See also Mills
2003a; Bronner 2004.)

The starting-point of this critique is an alternative factual picture of
the societies and polities created by modernity and, correspondingly, an
alternative modeling of them. Whereas contemporary contract theory,
following John Rawls (1999h), is (nominally) purely prescriptive, 1
argued in the book, following Jean Hampton (1990, 1993), for the
revival of the descriptive side that was present in at least some of the
classic contract theorists. So for me, then, the contract has two dimen-
sions, the descriptive/explanatory and the normative/prescriptive. But it
must immediately be emphasized that “explanation” here is not meant
in the social scientific sense. One of the failings of the book is that I did
not make sufficiently clear that I was using the term in the weaker and
more abstract sense appropriate to the conceptual universe of contract
theory, as updated by Hampton. So it is not, as some critics have mis-
interpreted me, that I am claiming that the origins of white racjsm and
white supremacy can be traced to a literal contract among whites, apd
that this is an “explanation” superior to standard accounts in the social

Zack (2003), and Mills (2003d). In my opinion, the best critique so far is Garcia (2001);
for my reply, see Mills (2003c).
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scientific literature on the history of racism. Rather, the point being
made is Rousseau’s original simple but far-reaching claim in Discourse
on Inequality: that many of what we take to be natural human inequal-
ities are actually created by humans, and are thus non-natural and polit-
ical. As he writes: “I conceive of two sorts of inequality in the human
Species; one which I call natural or Physical, because it is established by
Nature. . . . The other, which may be called moral, or political inequal-
ity, because it depends on a sort of convention, and is established, or at
least authorized by Men’s consent” (1997a: 131).

What Rousseau claimed for class, and Pateman claimed for gender, I
am claiming for race. Racial inequality no less than class and gender
inequality is artificial, conventional, political. But the “consent” is, of
course, restricted to the privileged group, who are the real “contrac-
tors.” So whereas the neutral state, the impartial legal system, and a
codified universalist set of rights and freedoms are brought into exis-
tence by human activity in the (nominally classless, genderless, and
raceless) mainstream contract, their real-life discriminatory class, gen-
dered, and racialized versions (and class, gender, and race themselves)
are brought into existence respectively by rich, male, and white humans
in the class, sexual, and racial contracts. It is in this sense that they are
“explained.” Racial domination as a sociopolitical system, and indeed
race itself, are human creations, and ones that have been sufficiently
central to modern polities that we should think of them — to use
Rawlsian language — as part of these polities’ “basic structure.”

But what is the overall point of trying to revive contract’s descriptive
side, given the shift to the (nominally) purely prescriptive and hypo-
thetical in Rawls? And aren’t I just misunderstanding the goals of the
contemporary version of the contract, which is focused on the adjudi-
cation of matters of social justice? Tom McCarthy writes that my claim
that the “racial contract” “is superior to the [social contract] both
descriptively-explanatorily and prescriptively-normatively” is “doubt-
ful” (1999: 453). After all, “the social contract tradition has largely
ceded such matters to empirical, historical, and social inquiry and
retreated to the purely normative domain of ideal theory.” But that is
precisely my point — and that’s why, not just in Rawls but in the two gen-
erations of political philosophers inspired by Rawls, the results have
been so problematic. The whole burden of my suggested rethinking of
the contract tradition is that it should be reoriented to deal with non-
ideal moral theory. And this necessarily requires, on several different
levels, the advertence to rather than the ignoring of factual matters.

_ The contrast can be simply put as follows. For ideal theory, the project
is, starting from ground zero, to map an ideally just society. For non-
ideal theory, the project is, starting from an already-existent non-ideal
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unjust society, to prescribe what ideally would be required in the way of
rectificatory justice to make it more just. But such a correction requires
a factual characterization of past and present injustices, that is, a
description. And the point of framing it in terms of a “contract” among
the privileged is to register the crucial claim that these injustices were
(and are) embedded in the basic structures of these societies, not anom-
alies within a structure essentially just.

So the concept of the “racial contract,” or, more generally, the dom-
ination contract is not merely challenging the mainstream focus on ideal
theory. It is also challenging the representation of the non-ideal as a
minor deviation from this norm. As such, it is seeking to overturn ide-
alizing assumptions embedded in the contractual apparatus at levels far
deeper than the obvious ones. Rawls says explicitly in 4 Theory of
Justice that he is going to work within ideal theory, mapping a “well-
ordered society” with no history of injustice: “[Flor the most part I
examine the principles of justice that would regulate a well-ordered
society. . . . what a perfectly just society would be like. Thus I consider
primarily what I call strict compliance as opposed to partial compliance
theory” (1999h: 7-8). So this is the overtly announced idealization, with
allits primary and secondary ramifications, that shapes his writing. But
there is also what one could term a kind of “stealth” idealization that is
the legacy of the supposedly repudiated descriptive side of the original
contract, and that has not received enough theoretical attention. Rawls
begins the book with the claim that “a society is a cooperative venture
for mutual advantage,” governed by rules “designed to -advance the
good of those taking part in it” (1999h: 4; see also 109). Not society
should e —which everyone could agree with — but society is. This pivotal
assumption is not itself identified as part of the idealizing apparatus.
Yet it arguably is such in a deeper sense than anything else Rawls
says. For once you have predicated the modeling of society on such a
foundation, you are already assuming a consensual non-exploitative
sociopolitical system that is completely antithetical to the way the
modern world was actually created.

‘Moreover, this tacit idealization is carried further in a picture of
history that generally abstracts away from social oppression and its con-
sequences. Note that this also is a logically separate level of idealization
from the explicit “ideal theory” announcement, since one could seek to
paint an ideally just society in the light of —that s, while self-consciously
cognizant of — the lessons we have learned from the past history of
unjust societies. But Rawls idealizes here also. We are supposed to know
“the general facts about human society” behind the veil — this knowledge
is not stripped from us (1999h: 119). Yet if one were to put together the
original Marxist critiques of Rawls from the 1970s (with their points
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about the historic role of class power in the functioning of the state and
the legal system), the feminist critiques from the 1980s onward (with
their points about the ubiquity of gender domination in human society,
and the pernicious effects of the drawing of the public/private distinc-
tion), and the more recent critiques on race (with their points about the
centrality of white racial domination to modern global history), then
obviously Rawls’s abstracting away from the aggregative total of these
facts — all of which, as emphasized, we are supposed to know — represents
a massive evasion of the actual history of the human race.

So that is why I have emphasized the “nominal” character of the sup-
posed Rawlsian shift to the purely prescriptive. Though his updated con-
tractual apparatus is supposed to be purely normative, its denial of the
history and consequences of social oppression in his characterization of
the social order is a factual claim and one that serves to orient his justice
focus and priorities. Rawls is making crucial factual/descriptive assump-
tions about how societies work in the framing of his normative enter-
prise, and these assumptions are profoundly misleading ones. Moreover,
it is a descriptive foundation that arguably derives precisely from the
original contract’s descriptive account of political society’s consensual
founding. This founding is not represented as a process of oppression in
the original contract theorists’ work (except in Rousseau), and its atten-
uated version in Rawls does not represent it as such either. So thereisa
multiple idealization: the explicit, acknowledged idealization of focusing
on a perfectly just society, leaving discussion of non-ideal theory to some
other time (a time that, 30-plus years later, has yet to arrive, and which
we have no reason to think ever will), and the implicit, unacknowledged
idealizations — in a sense more pernicious precisely for their embedded
and covert character — manifest in the initial representation of political
society as essentially a consensual non-exploitative creation, with no
advertence to the long history of gender, class, and (more recent) racial
domination that would expose how absurd and risible this framing is.?

In sum, then:

Mainstream contract theory is saying: political society is basically
consensual and reciprocally beneficial; cases of class, gender, and racial
exclusion are anomalies, since the contract (the sociopolitical order)
was meant to include everybody with equal consideration.

% In Justice as Fairness, Rawls warns that “political philosophy is always in danger of
being used corruptly as a defense of an unjust and unworthy status quo, and thus of
being ideological in Marx’s sense. From time to time we must ask whether justice as fair-
ness . . . is ideological in this way . . .2 Are the very basic ideas it uses ideological?”
(2001: 4 nd). I would suggest that in these key respects, and especially where gender and
race are concerned, it has indeed been ideological from the start. (Thanks to Michael
Gray for bringing this footnote to my attention.)
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Radical (or “alternative” or “revisionist” or “subversive”) contract
theory is saying: political society is basically coercive and exploitative;
cases of class, gender, and racial exclusion are not anomalies, since the
contract (the sociopolitical order) was not meant to include everybody
but (cumulatively, in its different guises) to exclude the majority from
equal consideration.

It can be appreciated, then, how radical the challenge of alternative
contract theory is. Picking up on the original Rousseauean demystifi-
cation of a supposedly “consensual” social order as actually an
inequitable class society, it is extending the claim to gender and race,
and alerting us to the ubiquity of structures of sociopolitical exclusion,
and their manifestation in the juridical, state, economic, cultural,
ideational, moral, and psychological realms. Thus its mission is a
startlingly and unsettlingly far-reaching democratic one. By self-
consciously developing non-ideal theory within this revisionist frame-
work, alternative contractualism forces on to the agenda a whole range
of topics never discussed by the mainstream contract.

Not social science explanation

So my claims about “explanation” were expressly intended as political-
philosophical in nature (Mills 1997: 5-6). However, because of these
ambiguities about the racial contract’s “explaining” white racial domi-
nation, numerous critics have interpreted me to be putting forward an
account meant to compete with, and to be theoretically superior to, the
standard list of candidates in the social science literature: for example,
racism as the result of European ethnocentrism writ large, or militant
Christianity, or unconscious psychosexual drives, or white/black color
symbolism, or rational-choice power politics, or the political economy
of imperialism, and so forth. Critics identify the obvious weaknesses in
aliterally contractual account and then put forward their own superior
candidate instead.

For example, in David Theo Goldberg’s book The Racial State (2002),
he criticizes the idea of a literal racial contract for its oversimplicity,’

3 Goldberg also gets Pateman wrong (Goldberg 2002: 41), attributing to her the
belief in a literal sexual contract when the opening paragraph of her book make§ it
quite plain that the contract for her is a “story,” an “explanation” based on “treating
our society as if it had originated in a contract [my emphasis]” (Pateman 1988: 1). Or,
in the words of her concluding chapter, “The original contract is merely a story. a
political fiction®(1988+219), a formulation na different froni Goldberg's own char-
acterization (2002: 38), “The social contract tradition, far from being a rEﬂTsf(.ié)
?ccount, then, is more aptly conceived as the prevailing modern story or parrative
orm.”
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advocating in its stead the Foucauldian discursive account of race he has
developed elsewhere (Goldberg 1993):

Mills takes at face value the realist interpretation of social contract
theory. . . . Mills accordingly assumes that social contract theory accounts
for an actual contractual arrangement. . . . Simplicity may be the mark of
a certain sort of social science and philosophy. But while simplicity is a the-
oretical value worth pursuing, complex social phenomena require a more
complex theoretical account than offered here. Racially configuring dis-
course did not follow from a social contract but emerged coterminous with
modern state formation. . . . White supremacy accordingly emerges not
out of some imaginary “racial contract” but as a complex product of this
discursive diffusion. (Goldberg 2002: 37-8; see also 41, 47, 49-50)

Writing from a Marxist perspective, Philip Cohen (1999: 103) also
takes me to be offering a social-scientific explanation. He chides me,
accordingly, for not considering “one reasonable counter-explanation,
that the world is ‘essentially dominated’ by capital,” and calls for the
“greater level of granularity” provided by Marxist political economy.
Similarly, Robert Young dismisses my “materialist” pretensions (see, for
example, Mills 1997: 129-30): “Mills removes the possibility of con-
necting white supremacy, a political-cultural structure, to its underlying
economic base. Mills’s empiricist framework mystifies our understand-
ing of race. . . . [W]hat is needed is an explanation of this racial forma-
tion” (Young 2006: 36). Anthony Bogues strikes a similar note of
complaint: “[T]he racial contract, while being more historically accu-
rate [than the social contract], is not able to adequately explain the com-
plexities of racial formation. ... Its power lies in describing, not
theorizing, racial domination” (2001: 269). Likewise, while as seen
earlier Tom McCarthy is enthusiastic about the book, he is dubious
about the claims to descriptive superiority: “[T]he racial contract is at
best a highly condensed and stylized model of the endlessly variegated
and shifting reality of centuries of liberal political practice,” much less
detailed than Marxist political economy, “which has itself proven to be
undercomplex.” Thus “explanatorily the ‘racial contract’ might better
be thought of as an (adjustable) conceptual model useful for orienting
empirical research into the politics of race and for representing its accu-
mulating results” (1999: 453).

On the basis of the above clarification, then, it should now be obvious
why these criticisms are misguided, if perfectly understandable. I did
not intend the “descriptive/explanatory” claims to be thought of as
attempted social science explanation, in terms of an actual literal agree-
ment, but rather as located on the more abstract level distinctive of
classic social contract theory, as updated and glossed by Jean Hampton.
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Though I am, as Barry Wilkins (1999: 53) correctly guesses from my
emphasis on “the global expansion of European capitalism,” most sym-
pathetic to Marxist social science explanations of racism, I don't see
that I have to take a position on these controversial questions for the
purposes of eﬁ,{!gggif,_ig._with_and%)ising social contract theory. We can
agree that @ite racial domination'has been central to the making of the
modern world Withotit having to agree on its exact causes; these are
matters to be settled in some other forum and settling them is not a pre-
requisite for tackling social justice questions. The philosophical imper-
ative is to register the fact of this domination in the contract apparatus.

But if the “contract” doesn’t explain anything at the social science
level, then what work is it actually doing? Andrew Valls is unsure what
the point of the contractual framework is:

Those skeptical of contractarianism’s justificatory power may be skepti-
cal of its force as a critique as well. . . . [O]ne must ask what is gained by
speaking in terms of agreement and contract. Of course, the atrocities and
racist policies that Mills cites occurred, and no doubt their legacies con-
tinue to shape our society and the world. But what is added to the account
by the contractarian framework? It seems to raise more questions than it
answers. . . . All this seems to obscure rather than clarify the important
normative issues raised by the racist history of our society and, therefore,
undermines rather than advances Mills’s project. (1998: 692)

The point is not just to correct the whitewashed history of modernity
standard in mainstream political philosophy (and elsewhere), a
factuallconceptual revision, but also to provide a way of translating this
suppressed history and alternative conceptual framework into the dis-
course now most influential in mainstream political philosophy, social
contract theory, and thus a theoretical revision. And the goal is to assist
our theorizing about justice. The main use of social contract theory
today, post-Rawls, is not, of course, explanation but normative inquiry.
So the point of working with a “racial contract” is to use it as a tool for
dramatizing and making cognitively vivid the history of racial injustice,
and then to facilitate — within a contractual framework — the discussion
of matters of non-ideal rectificatory theory. I did not actually draw out
the implications of this revisionist approach in The Racial Contract, but
Iam trying toio\sg__hsm_ﬁimnm id not in the book provide an
example of ¢he positive reconstructive ie I had in mind, it is perha.ps
unsurprising to fiany it camé off largely as a completely negative
trashing of the tradition. My hope is that the present book will correct
this mistaken impression. .

In a discussion of the usefulness or not for progressives of the idea of
a domination contract, Sally Haslanger raises many good points,
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including the question of whether there might not be crucial asymme-
tries between gender and racial domination (2000: 1-2). She discusses
weak and strong interpretations of the contract idea, and contrasts tele-
ological and causal explanation:

[A]s I read the domination/exclusivist contract there is something of a
dilemma: either we see it as giving us a substantive model of how group
domination works across the board, but one which is not entirely plausi-
ble as an analysis of ail cases and seems to over-generalize from the
example of race; or we see it as giving us a kind of metaphorical (quasi-
teleological) model of group domination, which is illuminating, but
doesn’t give us the kind of substantive analysis we need in order to under-
stand how “social causation” works. (2000: 5)

I think this is a very clear statement of the different senses of expla-
nation that could be involved. And as we have seen, the answer is that
there is no actual dilemma since I was not trying to provide a “sub-
stantive model of how group domination works.” So the weaker “as
if”/“quasi-teleological” sense is all that I need for my purposes. As
Haslanger herself goes on to write: “A very plausible interpretation
would be [that Mills] is offering a ‘picture’ or ‘iconography’ that when
applied to the actual situation highlights its morally relevant fea-
tures. . . . [I]ts point is to illuminate the actual structure of society in
such a way that our normative model can get a grip on it” (2000: 5).
Exactly.

Problems in application

Let me turn now to criticisms about details of my application of the
contract idea, rather than criticisms of the contract as would-be social
science.

Stephen Ferguson (2004: 80) takes me to be saying in an endnote (Mills
1997: 137-8 n3) that “race functions as a transcendental category which
overrides gender and class.” And he really does mean transcendental, that
is, in the Kantian sense (Ferguson 2004: 11, 116, 207). But the claim that
race generally trumps gender and class social division (what sides |
people generally choose to line up on@@ot metaphysical
(except perhaps in the “social ontology” sense). In the United States, for
exarqp]e, as Donald Kinder and Lynn Sanders have shown in a compre-
hensiv 3 analysis of numerous attitudinal studies of whites and
blacks, zacial division eclipses all others;)*Political differences such as
these [i.e. on race] are simply without peer: differences by class or gender
or religion or any other social characteristic are diminutive by compari-
. son” (1996: 287). That’s not Kantian apriorism — that’s a posteriori

S
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empirical sociology. So when Robert Young (2006: 36-7) claims I am
implying in the endnote “some kind of [white] metaphy51cal alliance,”
this doesn’t follow at all. The fact that I don't attempt to give a social ool
science explanation myself doesn’t mean that I think there is none. Nor
isit true that I'm thereby “suppress[mg] other forms of oppression, such
as gender and class oppressnon ” I’'m not denying that they exist; I'm just -
not focusing on them in the book.

That would also be my response to David Theo Goldberg’s criticism
that “while the concept of a ‘racial contract’ predicates itself on power
berween racially conceived groups, i(s presumption of voluntarisnigom-
pletely denies the constitution of power and its effects-withini such
groups” (2002: 39). The “racial contract” is a simplifying abstraction
that abstracts away from gender and class power, thereby making gen-
eralizations that have to be qualified (as I concede at the start in the
same endnote: Mills 1997: 137-8 n3). But I was completely cognizant —
how could I not be, when I explicitly acknowledge my debt to Carole
Pateman’s “sexual contract”? — that a comprehensive account would
have to integrate gender.and class-also, and their intraracial effects. In -
chapter 6, as segfi, I make a tentative start on this task.

Goldberg (2002: 36-7) also claims that a reference T make to “the
social contract’s application to non-Europe, where it becomes the
Racial Contract” (Mills 1997: 42) implies I believe “that the social con-
tracts. that supposedly established European states historically formed
arefot/racial.” To begin with, as clarified above, I never meant to imply
that European states were literally founded on a contract. Second, it
n o-be-horne in mind that to the extent thatTontract theory 1s 3™
useful way, a2’ metaphor, for thinking about states and political obliga-

\DDH_II[ZO?S back to the premodern, medieval period. Modern European
states certainly are racialized from their inception, and it is the modern
state that is Goldberg’s subject in his book: But is Goldberg claiming
that the premodern European contract theorists cited by Michael
Lessnoff (1986: ch. 2) in his history of the tradition, such as Manegold
of Lautenbach (writing around 1080) and Engelbert of Volkersdorf
(writing around 1310), were advocating a racial contract? At a time
when most experts in the field would deny that race had even come into
existence as a concept and social reality? Presumably not. ~ -~ -

Kenneth Warren (1997) is concerned that I am conflating varieties of
nonwhite racial subordination with significant differences among them,
and, correspondingly, in the nonwhite oppositional theory addressing
them: “Mills’s positing the transparency of the racial contract to its
victims . . . prevents him from addressing nuances within nonwhlte
political thought In the night cast by the racial contract,” he says
wittily, “all nonwhite political cats are gray.” Warren goes on to cite the
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long list of nonwhite oppositional political thinkers I mention (Mills
1997;: 111-13), from Sitting Bull to Aimé Césaire, and suggests that “If
together these thinkers attest to ‘the reality of racial subordination. . ..’
their differences from each other may point to the limits of the kind of
inquiry that Mills has attempted here” (Warren 1997: 46).

But the distinctive mission of political philosophy needs to be
remembered and appreciated. Political philosophy deals with abstrac-
tions ~—if it did not, it would not be political philosophy, but something
else. And by definition, abstractions abstract away from particulars to
get a}}’e?é%mmoﬁéliiiés Certainly Warren is correct that there are all
kinds of differences between, say, Native American expropriation, Jim
Crow, and European colonial rule. Nonetheless, what they all have in
common is that they are different kinds of racial subordination, in this
case, white-over-nonwhite racial subordination, white supremacy. So
just as the abstractions aristocracy, democracy,” absolutism, fascism,
socialism, patriarchy apply to a wide range of political systems, with
many differences among them, they are, nonetheless, seen as crucial
terms in the discipline’s theoretical vocabulary, insofar as they capture,
at the high level of abstraction appropriate to the subject matter, key
varieties of political rule. What the book argues;as well-as n articles
and chapters elsewhere, is that the term white supremaﬁds to be
added to this vocabulary, and that its absence from the standard lexicon
has served to blind us to crucial political realities.

Warren, who is a Professor of American Literature at the University
of Chicago, mentions in passing, as if it would be a2 minor accomplish-
ment, the possibility that my book “may tell us how to put race back into
the center of our accounts of Western societies,” before going on to crit-

icize me for the really important issue, my failure to tell us what todo

about white supremacy (1997: 46). But he does not seem to realize - from
his privileged disciplinary perspective, where these curricular battles
were fought and won decades ago — what a remarkable and considerable
accomplishment such a “centering” would be. Even in political science,
more closely linked to the empirical~t has been hard to get race taken
seriously as a global national reality {as against a local subject in, say,
-urban politics). In philosophy, it is far more difficult. It is routinely the
case that anthologies on Western political philosophy are published
that run to hundreds of pages or more with no mention of historic
white domination and the political resistance to it. A good example is
Steven Cahn’s Oxford Classics of Political and Moral Philosophy (2002),
which —in 1,200 pages from Plato to Martha Nussbaum — only manages
to include work from one nonwhite thinker, Martin Luther King, Jr’s
“Letter from Birmingham Jail,“ and “The March on Washington
Address,” and not even in the main text at that but in the appendices. No
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Douglass, no Du Bois, no James, no Fanon. I led off The Racial
‘Tontract, published tényears ago, by making thispoint about the white-
ness of the subject, and its consequent contribution to a racially sani-
tized picture of “fodern global history. (No racial oppression, no
political struggle against racial oppression, no political texts of the
struggle against racial oppression.) Te years later, this picture has
hardly changed. So if the battle to@;suprcmz’wy’[&g@d asa
historic political reality like absolutism e discipline’s defining texts
is_not_remotely close. Q_being accomplished, “then"why Wworry about

nuances when eveff this gross reality his not been acknowledged?

The contract as bourgeois ideology

The representation of social contract theory as a classic example of
bourgeois ideology is a familiar and important indictment from the left.
Stephen Ferguson’s (2004) dissertation, a “Marxist-Leninist” critique
of the theory of the racial contract, offers the most detailed version of
this accusation. (But see also John McClendon 2002 and Robert Young
2006.) Ferguson lists what he sees as “five essential characteristics of
contractarianism”:

(1) [Slocial contract theorists offer [a] justification for political obligation
that rest[s] upon the voluntary consent, assent, choice, agreement, and
promises of individuals; (2) contract theorists start from the same reflec-
tive starting-point, namely, an original state or position; (3) methodolog-
ical individualism which upholds an atomistic social ontology . . . the
individual is seen as prior to and the ultimate constituent of society; (4)
civil society is a human convention . . . (5) social contract theory func-
tions as a form of bourgeois ideology which historically has justified a
liberal democratic political philosophy. (2004: 20-1)

Even for mainstream social contract theory, of course, this character-
ization is inaccurate, since Hobbes’s absolutist ideal and Rousseau’s
“general will” are hardly examples of “liberal democratic political phi-
losophy.” But the real point that needs to be emphasized is that this listing
does not capture the key features of the revisionist contract theory — uti-
lizing the “domination contract” — that I am advocating. Rousseau’s
“class contract,” the progenitor of this hitherto unacknowledged alter-
native tradition of contract theory, (1) seeks to demystify as a scam,
rather than to justify, political obligation, since its whole point is that the
rich are conning the poor; (2) does not start from the state of nature, but
from a pre-existing social stage; (3) does not — at least in the creation of
class society — presuppose methodological individualism; and (5) repre-
sents a critique of the mainstream contract as a mystification of class
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ineguality and plutocracy. The only thing they have jn common, then, is
(4)) the portrayal of society as)a human creation, which Ferguson is
surely not going to deny. So whil€ claiming to recognize that my version
of the contract is an alternative to the conventional formulation,
Ferguson nonetheless assimilates it to orthodoxy, when it is a critique of
orthodoxy.

Similar points can be made in reply to John McClendon. In his free-
wheeling “Marxist-Leninist” polemic against an extensive list of African-
American scholars, of whom I am just one, McClendon distinguishes
“ideological critique,” aimed at uncovering “fundamental presupposi-
tions” of a worldview, and “internal criticism,” whether “empirical” or
“conceptual,” that “shares the same ideological commitments” with the
target of criticism (2002: 49). He sees me as pretending to do the former
while actually doing the latter: “Charles W. Mills is a more recent exem-
plar of how internal criticism masquerades as ideological critique. . . .
For Mills, the problem is not the fact that contractarianism is, more fun-
damentally, a form of bourgeois ideology; his concern is only that con-
tractarianism has been corrupted by ‘white contractarians™ (2002: 50).
McClendon goes on to cite Marx’s comments from the Grundrisse derid-
ing “Robinsonades,” that is, the absurd idea of starting one’s theorizing
from “the solitary and isolated hunter or fisherman,” as in “Rousseau’s
contrat social, which brings naturally independent autonomous subjects
into relations apd connection by contract” (2002: 50).

But unlike {Rousseau’s contrat social, |Rousseau’s class contract
(1997a) is not cited by Marx anywhere in his work, and, far from being
a “Robinsonade,” is in fact, a century beforehand, an anticipation of
Marxism itself. bg_gngCh[istQRlE_LBﬁggo\lgc/c}la@S_te/riz_q;_Marx as

“WQ“:S/}%W@ successor_in the tradition of European radical
_ " .

hilé nating that “Nowhére, however, is Marx’s debt 10 the
spirit and substance of [Discourse on Inequality] properly acknowl-
edged, though it remained both deep and lifelong” (2001: 117-18).
Rousseau’s striking theoretical innovation within contract theory is
to begin not from isolated individuals in the state of nature but from

- the main groups (classes) of an already-existent society. So its method-

ological presumptions and social ontology are radically different since
it recognizes and condemns class inequality as foundational to the
modern world (while justifying, of course, gender inequality). As
Michael Lessnoff writes:

Here we have Rousseau’s revolutionary version of the original contract of
government — portrayed as the outcome of cunning and short-sightedness,
and having as its result the stabilization of inequality and oppression. Such
a contract, one might suppose, could provide no basis for the legitimation
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of government, for it could have no legitimacy itself. Rather, it appears to
portray the governments known to human hxstory as mechanisms for insti-
tutionalizing the rule of the rich over the poor (a view which prefigures that
of Karl Marx). (1986: 79)

So it seems to me that the “bourgeois ideology criticism fails for
multlple reasons. To begin with, the critique is irrelevant to the specific
aims of the book, which was the focus on racial injustice. It was not pre-

tending to be a comprehensive analysis of every kind of social injustice
(which is not to say, of course, that I don’t think they should be identi-
fied and eliminated). Even abstractmg away from class, the achievement
of a n_gg_@te—supremacnst “capitalism would indeed Tepresent major
moral progress, a great stride forward in justice, though other inequities,
rema\l_rlgd Second, the factual assumptions of the domination contract
rest on a different social ontology from the traditional methodologically
individualist one of orthodox contract theory, so it is hardly “bourgeois
ideology” in that sense. And third, this separation of the normative
apparatus of bourgeois liberalism from its original social ontology (that
restricts its emancipatory potential) opens the door for a corresponding
rethinking of its content. Rodney Peffer (1990) showed nearly 20 years
ago how a Rawlsian apparatus could be used to develop a socialist cri-
tique, behind the veil, of class society.

II The Contract as Normative Framework

We come now to the uncontroversial side of contract theory that is, of
course, the one central to its present incarnation: the normative.

Glenn Loury says he finds the book “provocative but in my view
ultimately unpersuasive” (2002: 211 n1). But this, it turns out, is because
he sees me as trying to replace liberal universalism with some other
principle:

But here is the problem, and the source of my dissatisfaction with Mills’s
argument. . . . What are we to do? Overthrow Kantian ethics? And put
what, exactly, in its place? . . . To recognize the flaws of the liberal tradi-
tion is one thing; to repldce it with something workable_is quite

.another.. . . Thus a historically oriented effort to expose the p partlcular-
ity at the core of universalistic arguments may be interesting, but it is not
a refutation of the universalistic claims. (Loury 2002: 120-1)

As readers will by now appreciate, I am not in the least trying “to
refute the universalistic claims.” Rather, I am pointing out that they have
not been universalistic. Instead, pseudo-umversahsm has masqueraded
as genuine umversahsm for example in g_l(ﬁgtlan i‘theory that has been _
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represented in innumerable books and essays as proclaiming the equal-
ity of all “persons,” while in reality arguably restricting full pegs_o_n@d
to whites Loury would surely applaud, rather than condemn, the “over-
throw” of the principle that we should “Treat only whites with respect.”
Yet, if the argument of Emmanuel Eze (1997a), Robert Bernasconi
(2001a, 2002), and myself (l}dillsQOOSb)_‘ is correct, that is exactly what
Kant’s categorical imperative s really saying, since “person”is a term of
art with racial prerequisites.

So the point of racially demystifying Kant’s work, and the writings of
other central liberal theorists, is (1) to reveal that the “universalistic”
claims and arguments were not really universalistic at all; (2) to attain, in
the process, a more realistic picture of recent global history and the work
of leading Western ethicists and liberals in rationalizing white racial
oppression (currently denied in the typical textbook and anthology); and
(3) to raise the question of what the attainment of genuine universalism
would require. We need to recognize the centrality of the history of racial
exclusion, both in Teality and in the concepts employed to map that
teality, so that we can correct for it. And, as argued, I would claim that a
crucial initial move is the transition from ideal to non-ideal theory, since
the seeming universalism of the former orientation tacitly reinscribes the
priorities of the white male experience of modernity at its moral core,
thus contributing to the retention of the racial particularism still covertly
remaining even after overtly racist restrictions have been dropped.

From the perspective of a feminism dubious about retrieving liberal-
ism and contract theory, Laura Brace (2004) characterizes Pateman’s
book as doing a “devastating rather than reconstructive analysis,” and
expresses her wariness about theorists like Donna Dickenson (1997)
and myself, who think contract can still be salvaged:

Feminist theory, theory that takes women’s experiences seriously and pays
close attention to the impact of ideas and practices on women, is unlikely
to want to reclaim a theory that relies on the idea that human beings are
not the product of their social existence, and is built on the assumption
that the fundamental motivations of human beings are presocial, nonso-
cial and fixed. It is at least questionable whether the social contract can be
reconstructed in a feminist manner. . . . In the end, Mills’s project is as
liberal as Dickenson’s, and they share the problematic goal of purging lib-
eralism of its repressive elements. . . . I would argue that their approach
is unsustainable because liberalism is much messier than contractarian-
ism. (Brace 2004: 1, 3)

But to begin with, as I have emphasized throughout (and as I make
clear in my chapter 3 above, on Pateman), the founding assumptions of
my recommended “domination contract” revision of the tradition are
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radically different from orthodox contract theory, and quite antitheti-
cal to the idea of human beings as asocial creatures with fixed motiva-
tions. So it is putting liberal values on a different social ontology, as
should have been clear to Brace from my “subperson” concept (which
she applauds: Brace 2004: 3). I agree that liberalism is not coextensive
with contract theory (for one thing, there is utilitarian liberalism). But
with the resurgence of deontological liberalism, contractual liberalism
is now the most important variety, and, I claim, can in this revisionist
version accommodate the different “messy” varieties of “bondage”
ushered in by modernity and denied or marginalized in Whiggish his-
tories of liberalism. Finally, the adjudication of the normatively justi-
fied autonomy (and rights and freedoms) of the members of these
interlocking groups will undeniably be a complex and challenging task,
but what’s the alternative? It can’t be to leave things as they are, in
regimes of systemic injustice. And what alternative theory has the
resources and legitimacy of liberal democracy?

Another kind of principled antiliberal criticism I encountered draws
on particular interpretations of the black radical tradition. In his contri-
bution to a symposium on The Racial Contract, Lewis Gordon expresses
misgivings about its strategy (or at least what he sees as its strategy):

(It is clear that this work is designed spe@;ﬁcaﬂiﬁéw .
It is asking whites to challenge white hegemony. Such a tactic is a famil-
iar one in black protest literature ~ particularly black liberalism. . . .
[B]lack progressive radicalism usually takes at least two forms: (1)
demanding coalitions with poor whites and other people of color or (2)
focusing on the means of racial transformation in spite of whites. The
second radical perspective, although not separatist, is not white depen-
dent. (1998: 173)

I certainly hoped that whites would forma significant part of my audi-
ence, but 1 was.definitely not aiming exclusively at them. Insofar as the
Book provides a salutary précis of a history of racial domination and
atrocity that has largely been covered up, then whites, as the privileged
race, are particularly in need of its demystificatory illumination. But I
also hoped that nonwhites would find it useful, and this has indeed
proven to be the case, as attested to by its enthusiastic reception by stu-
dents of color across the country in classes where the book has been
assigned. However, apart from this educative role, the crucial point is that
the purpose of the book is to facilitate discussions of racial injustice and
its remediation. Now the simple challenge for Gordon is this: how does
h& think that racial justice in a white-majority and/or white-dominated
society is going to come about except, in part, throug(ll dialogue with
whites? Certainly one can pursue_other kinds"of Subjects through an

-
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internal intrablack dialogue. But how can racial equality and racial
justice be achieved “in spite of whites”? If an internal dialogue were all
that was necessary, then we would have achieved it long ago!

So we will need to get these arguments outside of the academy and
into engagement with the general public, with white public policy
makers and legislators and shapers of public opinion. And to this end,

'mtellectual tools will be needed. The most mﬂuennal,..themost_wldﬂl
accepted such_tool ol in_contemporary. political theory in 2he Western
world is social contract theory. Why not see, then, whether these con-
cerns can be translated into a contract framework? In such an enter-
prise, how could it nor be a tremendous advantage to have them
translated into an intellectual framework and a language with which
whites will be familiar? How could it nof be a tremendous advantage to
appeal to the set of values that whites at least nominally accept?

In a more recent work by Gordon, Disciplinary Decadence, where 1
appear as the mysterious and somewhat obtuse “Mr. X,” Gordon (2006;
111-17) argues that one should not (as, it is implied, I do) endorse a lib-
eralism “which is, in the end, not a genuinely political theory at all since
it has subordinated itself to the grammar of economics” and “relies on
eliminating the political from political theory,” by presenting theories
“devoid of analyses of power” (2006: 115-16). But the concept of the
domination contract makes power central, appropriating liberal values
but rejecting liberalism’s atomistic social ontology for an ontology of
groups in relations of privilege and subordination. So it is a liberalism
only in a qualified sense.

Finally, to point to the possible racism of leading white political
philosophers, or of whites in general, as the primary obstacle to pro-
gressive change (Gordon 2006: 115) is, though Gordon does not seem
to realize it, to abandon the claim that liberal values are the main
problem. Rather, one would be appealing to familiar if controversial
theses (to which, as a materialist, I am quite sympathetic) about the
pivotal role of group interests in shaping group cognition and group
motivation. But the obvious riposte here is that if such factors are
indeed so important and determinative, then what reason is there to
think that a nonliberal framework will be any the more successful? Is it
that white group interests and white racism will somehow magically
evaporate as material and ideological bdmers once an alternative con-
ceptual framework is invoked? Surely not So unless the plan is to
somehow sidestep vested white power-in bringing about progresswe
antiracist social change (how?), it does not seem to me that a convinc-
ing anticontract case can rest on these grounds.

Anthony Bogues has developed a comparable line of argument,
bascd on his reading of the black radical tradition. For Bogues, the
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basic problem I face is that I am trying to do a critique while remaining
within a framework that limits that critique:

Muills’s critique of contract theory is an external one. His is not an interior
criticism that explodes the contract theory at its deepest levels. . . . There
is a basic tension in The Racial Contract between the historical construc-
tion of race in a set of exploitative power relations and a programme that
is limited by the acceptance of the interior norms developed within social
contract theory — namely, that of liberalism. (1998: 178)

What we need to do, then, is to transcend liberalism: “If the practices
of liberalism reveal an inadequate emancipatory logic, then can it give
social equality and therefore freedom to racially oppressed groups and
others who are dominated? If not, then do we require another theory of
emancipation?” (Bogues 1998: 179). And in such a theory, Bogues
claims, “political values like the meanings of equality and freedom are
themselves transformed” (2001: 270).

But as I have argued in greater detail elsewhere (Mills 2006a), the
problem with Bogues’ prescription is that it is ironically undercut by the

- positive account he himself provides in his book Black Heretics, Black
Prophets (Bogues 2003) (a book which I recommend highly to anybody
[interested in these questions). Taking the ex-slave Quobna Cugoano
(1999) as a paradigm representative of this black radical tradition that
supposedly makes a clean break with European humanism, Bogues
(2003: 35) gives a ten-point summary of the “major political ideas” of
Cugoano’s 1787 Thoughts and Sentiments on the Evil of Slavery from
which it is immediately apparent that virtually all of them can be readily
derived not merely from liberalism in general, but right-wing Lockean
liberalism in particular, once deracialized. Liberal values have not been
“transformed” in the work of this “black heretic,” as Bogues claims, but
extended to a black population normally excluded from their scope. And
in fact, as Bogues (2003: 35) is forced to admit, Cugoano’s own political
characterization of himself is as a liberal. So a more accurate rendition
of Cugoano’s achievement would seem to be Bogues’ gloss elsewhere in
the text (somewhat in contradiction to his announced conclusion):
“Cugoano sees natural rights as ‘common rights,’ and applies these rights
to African slaves. In doing this he universalizes natural rights in ways others
did not” (2003: 36; my emphasis). In other words, and contra Bogues, he
sought to develop a black liberalism that was simultaneously a radical-
ism in its extension of values previously confined to whites. But the rad-
icalism inheres not in the axiological newness of the values (unless their
extension to blacks is, definitionally, taken to make them new, which triv-
ializes the claim) but the “astonishing” insistence (Bogues 2003: 45), with
all its world-overturning implications, that norms applicable to whites
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should indeed be applicable to blacks also. Once the realities of racial
subordination are acknowledged and incorporated into the contract
apparatus, as the “racial contract” tries to do, white liberal norms gener-
ate black radical prescriptions - indeed heretical ones.

III White Contract Theorists and Race

In The Racial Contract, as part of my general critique of social contract
theory, I characterize various contract philosophers as actually or incip-
iently racist, or at least as neglecting the issue of race in their work.
Since I do not go into much detail, some of these characterizations have
been challenged by commentators and critics. So let me now try to back
up my claims (or, in some cases, make a partial retreat from them).

Thomas Hobbes

It is clear that there is a dichotomization between the civilized and
Native American “savages” in Hobbes's Leviathan (see, for example:
Macpherson 1968: 41; Ashcraft 1972). It might be, though, that I do
“racialize” it to a greater extent than is warranted, as Tommy Lott
(2002) contends in his important essay on gender and race in Hobbes.
Lott makes various points against my reading: (1) Hobbes’s (1996: 459)
reference later in Leviathan to the “ancient Philosophers” of India,
Persia, Chaldaea, and Egypt shows that he was not committed to
European superiority (Lott 2002: 72). (2) Elsewhere in his writings
Hobbes includes the ancient Germans as “savages.” (3) Hobbes “does
not use racial concepts, or terms such as ‘Negro’ and ‘African,’in a neg-
ative fashion to imply inferiority” (2002: 72). (4) Hobbes explains the
difference between Native Americans and Europeans “in terms of
social development and environmental influences rather than in terms
of greater intelligence,” and insists that “although Native Americans
are not philosophers, they have a basic capacity to reason,” but because
of lack of “leisure” have not been able to develop it (2002: 72). (Hobbes:
“Leisure is the mother of Philosophy” (1996: 459).)

I concede that there is merit to some of Lott’s criticisms, and that my
claims about “a tacit racial logic in the text [Leviathan]” (Mills 1997: 66)
might be a bit overstated. Nonetheless, there are points worth making
in reply.?

(1) My claim was not that for the racial contract in general, or for the
discussion of Hobbes in particular, al/ nonwhites were to be characterized

4 The following points largely repeat what I said in my reply to Lott in Mills (2006b:
247-8 n10).




Reply to Critics 249

as “savages” still in the state of nature. Rather, early in the book I explicitly
distinguish between the racial contract’s characterization of “savages”
still in the state of nature and “barbarians” in existing, though inferior
and deficient, societies (1997: 13). Itis not incompatible with certain “evo-
lutionist” (and devolutionist) varieties of racism that particular non-
whites are conceded to have had viable civilizations in the ancient past.

(2) Similarly, the fact that particular groups of Europeans were also
characterized as once, in ancient times, having been “savage” does not
undercut their superiority if; in the present epoch, they are long past that
stage. And surely it must remain significant that a group of nonwhites
are the only examples given of people presently in the state of nature.

(3) My discussion in the book of Hobbes on race is limited to Native
Americans; I do not generalize to other groups who would now count
as “nonwhite” for us. (I say “the literal state of nature is reserved for
nonwhites” (1997: 66), not that “all nonwhites are in the literal state of
nature.” So being nonwhite is at least necessary (if this reading is
correct), even if it is not sufficient, for being in the state of nature.) And
I do contrast Hobbes’s relative “racial egalitarianism” with John Stuart
Mill’s more clear-cut racial “ontological dichotomization” two hundred
years later (1997: 66, 149 n57).

(4) However, perhaps my most fundamental difference with Lott is
over the significance of “savage” as a term applied to a contemporary
group of human beings, and, relatedly, the causes and import for
Hobbes of Native American “savagery.” I would claim that when used
about people in the modern period, “savage” is indeed either incipiently
racialized, or at least (perhaps the same thing) a very close conceptual
precursor to race. In her discussion of “English Ethnocentrism and the
Idea of the Savage,” Audrey Smedley (1993) points out that the category
first crystallized in mass English consciousness as a result of the
sixteenth-century/seventeenth-century conflicts with the Irish, whom
some theorists (for example Allen 1994) have seen as the first systemat-
ically racialized group in history — “incapable of being civilized” and
“something less than human”:

To document and confirm the growing beliefs about the unsuitability of
Irishmen for civilization, many of the Englishmen pointed to the experi-
ences of the Spanish with New World natives. They cited Spanish practices
of exterminating Indians . . . as justification for policies of killing Irish
men, women, and children. . .. In the English collective consciousness,
“the savage” was thus a kind of composite of these streams of negative
ideas and images. . . . The savage came to embody all of those repulsive
characteristics that were contrary and opposed to English beliefs, habits,
laws, and values. ... [SJuch attitudes were more strongly felt by
Englishmen and were instrumental in molding the English’s cognitive
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perceptions of other conquered peoples in the New World as well as later
in the Middle East, India, Burma, South Asia, and Africa. They became
important subthemes to the ideology of race and in the characterization
of racial differences. (Smedley 1993: 60-1)

Surely Hobbes, writing in the mid-seventeenth century, would have been
strongly influenced by such perceptions and associations in his decision
to use the term. So I would suggest that we have at least proto-
racialization here, if not actual racialization.

Correspondingly, in response to Lott’s claim that Hobbes sees Native
Americans as different only because of “social development and envi-
ronmental influences,” not intrinsic inferiority, I would raise the simple
challenge: why, then, are they still in the state of nature? Why have they
not developed a society that would give them the g@pggM@
“become_“philosophers”? The horrible “environment” of the state of

Wfrmﬂihman, chapter 13, is the consequence of human

behavior, not extrahuman factors. So since all humans are (supposedly)
mentally equal, why have these particular humans not been able to
pursue the prudential, natural law-mandated imperative to create a sov-
ereign and end the state of war? They may have a “basic capacity to
reason,” but it would seem that it does not attain the threshold level nec-
essary for leaving the state of nature.

So when Lott writes “only those groups free from the necessities of
survival will undergo the process of social evolution to make the tran-
sition to civil society,” and “[cultural advancement]} is made possible by
having greater leisure time” (2002: 73), I would suggest that this reply
only defers the question to another level: what is peculiar to Native
American development (or lack thereof) that has made them, unlike
Europeans, unable to find this leisure time? Mental equality is, Hobbes
tells us, even greater than equality of strength: “For Prudence, is but
Experience; which equall time, equally bestowes on all men, in those
things they equally apply themselves unto” (1996: 87). Yet the “Savage
people of America” are later singled out again in Leviathan as the par-
adigm example of those peoples unable to build a lasting house (a figure
for a lasting commonwealth) and mistakenly inferring from their own
architectural incompetence that the “Principles of Reason” for such a
task do not exist (1996: 232). What explains this unique distinction if
not their inferiority? And if they are indeed inferior for Hobbes, why is
this not appropriately designated as racism?’

$ Barbara Hall agrees that “the fact remains that Hobbes thought Europeans were
superior. This view may not reflect a racist ideology, but it does smack of an uncom-
fortable bias” (2005: 48). After reviewing various passages in Hobbes, she concludes that
Hobbes “can justifiably be termed a racist” (2005: 54).
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John Locke

David Theo Goldberg’s second major criticism of me (the first being his
mistaken literalist reading of the racial contract) pertains to a distinc-
tion he draws in The Racial State (2002) between what he sees as two
importantly different strains of racism, “naturalist” and “historicist”
(p. 43). (The “naturalist” variety involves “the claim of inherent racial
inferiority,” the “historicist” involves “claims of historical immaturity”
(p. 74).) Goldberg categorizes Locke as a historicist, and says that in my
discussion of Locke in particular (pp. 434, 54 n5), but also more gen-
erally (pp. 97 n6, 136 n6), I only recognize the former (naturalist) kind.

Let me begin with the general claim. Whether or not Goldberg is
right about the significance of his distinction, the matter can obviously
not be resolved here — it will have to be evaluated by historians of
racism. But even if he turns out to be right, it is false that I only recog-
nize naturalist varieties of racism, though undoubtedly I lay far greater
emphasis on them. (For example, my initial formulation of the racial
contract (Mills 1997: 11) explicitly glosses the “racial” as including the
“cultural,” so it is clearly supposed to be broader than the “natural,”
and as such could, I claim, readily accommodate the “historicist” strain
Goldberg is differentiating.) Goldberg offers as evidence (2002: 54 n5)
a passage from my second book, Blackness Visible, where I say that,
over its existence, “race has paradigmatically been thought of as
‘natural’” (1998a: xiii). But this claim is not, as he mistakenly infers,
incompatible with recognizing that there are other varieties of racism.
The paradigmatic form need not be the only form. And I think that,
especially on the level of mass consciousness as against the academic
level, I am right about naturalism historically being the dominant form.

Another passage from Blackness Visible that he cites rests on a con-
fusion on his part about natural law. I stated there that “for these beings
[subpersons], a different set of normative rules applies; natural law
speaks differently” (Mills 1998a: 188; original emphasis removed).
Goldberg (2002: 136-7 né6) reads this as further evidence for my “natu-
ralism,” and it is true that what I subsequently go on to say again empha-
sizes the naturalist version. But natural law in the philosophical sense is
quite different from descriptive laws (of physics, chemistry, biology).
Natural law is the set of normative principles that are supposed to
morally regulate human behavior, the natural moral law of a qu~
created universe. As such, its (alleged) prescriptions for the differential
and inferior treatment of nonwhites need not rest on their biological
inferiority, but could be justified by their cultural inferiority also —as my
reference to Cicero’s views of non-Roman barbarians on the same page
(Mills 1998a: 188) makes clear. (Not to mention the obvious point that
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Locke himself was a natural law theorist, so that even if Goldberg’s “his-
toricist” reading of him is correct, it would be because of natural law that
differential treatment of such “immature” adult humans would for
Locke be justified.)

I think part of the problem is that his literalism (failing to see that I
am giving a “contractual” rather than social scientific account of
racism) leads him to misread my later remarks about the less-than-
humanness of subpersons (for example, in what I say about Locke’s
views (Mills 1997: 68)). He is taking these as (always being) biological
claims about nonwhites rather than normative philosophical judgments
about their “contractual” moral inferiority (which can have more than
one foundation, including the cultural [see, for example, 1997: 56)).
Subpersonhood need not imply literal subhumanity. Finally, he mis-
takes my gloss of Jennifer Welchman’s (1995) controversial article on
Locke as a statement of my own position, when I was just citing it as
one possible way of addressing the problem hereditary enslavement of
Africans poses for the principles articulated in the Second Treatise,
Even if Locke, through some feat of rationalization and self-deception,
was somehow able to convince himself that African slaves had been cap-
tured in a just war (Goldberg 2002: 44), how could he possibly have jus-
tified the enslavement of their wives and children, when chapter 16
of the Second Treatise explicitly prohibits such a policy? At least
Welchman tries to answer this question (“Children born to non-persons
are neither the children of men nor entitled to claim rights natural to
men”: Welchman 1995: 80); Goldberg does not.

Jean-Jacques Rousseau

Rousseau is obviously the classical contract theorist most crucial for my
revisionist contract theory, and in The Racial Contract (1997: 68-9) 1
praised the environmentalist historical account of the Discourse on
Inequality (Rousseau 1997a). Nonetheless, I did also make accusations
about what I saw as racial differentiations in his writing, some of which
I now concede might be too strongly phrased. For example, I had read
his claim about the ignorance of metallurgy and agriculture of the
“Savages of America” (Rousseau 1997a: 168) as applying generally to
the two continents, and thus as flagrantly contradicted by the great
Aztec and Inca empires (Mills 1997: 69). But in a passage I've subse-
quently noticed in the “Essay on the Origin of Languages,” Rousseau
(1997c: 258) refers to the “Mexicans” as “a civilized people,” making
clear that the reference to American “savages” was more geographically
limited than I realized. It is still false, of course, that no native peoples
in the territory we now call the United States practiced metallurgy and
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agriculture, but the degree of “historical amnesia and factual misrepre-
sentation” (Mills 1997: 69) involved is somewhat less than I originally
thought.

On the negative side, however, I should mention a point made by
some other critics of Rousseau that I neglected to cite in The Racial
Contract. Barry Wilkins says of my critique that “Rousseau’s condem-
nation of slavery” is given “insufficient consideration” (1999: 52). And
it is true that The Social Contract is famous for its supposedly princi-
pled and unequivocal condemnation of slavery (bk I, chs 1-4). But the
question is this: Why — in the midst of the endless references to ancient
Greece and Rome, long dead and buried — does Rousseau not take the
opportunity anywhere in the book to condemn the contemporary
enslavement of live and suffering Africans by the country in which he
was writing, especially since in the French Code Noir it had its most
infamous and explicit codification? If his principles were really meant
to apply transracially, why omit this flagrant contemporary violation of
them? Textual silence can speak volumes, especially when the subject
has been broached by the author himself. Moreover, in a passage con-
trasting the freedoms of the ancients and the moderns, Rousseau char-
acterizes the Spartan citizen as one who “can be perfectly free only if
the slave is utterly enslaved” (1997d: 115), while judging the situation of
his contemporaries to be quite different: “As for you, modern peoples,
you have no slaves.” That’s a bizarre claim, if his reference class is
transracial, as most readers have assumed.

In his stinging indictment of the hypocrisy (if that’s the word) of
Enlightenment thinkers such as Condorcet, Diderot, Montesquieu, and
Rousseau, political philosopher Louis Sala-Molins® points out that
despite “the definitive passage where [Rousseau] condemns the four
possible forms of slavery examined by Grotius™ (2006: 73), he falls

_Strangelysilent-on the Atlantic slave trade:——

Rousseau, who resolutely condemned classical slavery, did not notice that
the slave trade and the ordeal of Negroes in the Caribbean raised a philo-
sophical problem. . . . I challenge anyone to find and show me the small-
est little line where Rousseau condemns the kidnapping of Africans and
their enslavement in the Antilles. It does not exist. . .. The Greek or
Roman slave can serve as a term of comparison, and reference is fre-
quently made to him. So can the European serf. . . . The Negro slave, the
Negro, naturally a slave, does not fit the criteria of the comparable either
on the grounds of universalism, as it is defined, or of accomplishrpent as
it is perceived. The question asked is not “Who is the Negro?” It is most
often framed differently as “What is the Negro?” (2006: 49, 73, 74-5)

¢ I thank Tony Bogues for bringing this book to my attention.




254 Charles W Mills

So I suggest that if the class inequality of white men is clearly for
Rousseau unnatural, conventional, political, racial inequality is, at the
very least, somewhat more ambiguous.

Immanuel Kant

Both in The Racial Contract (Mills 1997: 71) and in my second book,
Blackness Visible (Mills 1998a: 188), I assert that Kant “mapped a
natural racial hierarchy” in which Native Americans are at the bottom,
with blacks one rung above. But again David Theo Goldberg corrects
me: “[N]othing Kant says bears this ordering out” (2002: 136-7 né).
Rather, it is blacks who are unequivocally at the bottom.

Well, here are two such things Kant said:

In the hot countries the human being matures earlier in all ways but does
not reach the perfection of the temperate zones. Humanity exists in its
greatest perfection in the white race. The yellow Indians have a smaller
amount of Talent. The Negroes are lower and the lowest are a part of the
American peoples. (Cited in Eze 1997a: 118)

That their [Native Americans’] natural disposition has not yet reached a
complete fitness for any climate provides a test that can hardly offer
another explanation why this race, too weak for hard labor, too phleg-
matic for diligence, and unfit for any culture, still stands . . . far below the
Negro, who undoubtedly holds the lowest of all remaining levels by which
we designate the different races. (Cited in Bernasconi 2002: 148)

That seems to “bear this ordering out” pretty definitively.

As he did with Rousseau, Barry Wilkins taxes me for not taking into
account “other, countervailing features” of Kant’s thought, specifically
his “condemnation of colonial conquest and enslavement” (1999: 52).
But as I have argued in an essay on Kant (Mills 2005b), it is not alto-
gether clear whether his condemnation of colonialism is a condemna-
tion in principle or a condemnation of “abuses.” And based on his
examination of the texts, Robert Bernasconi claims that in fact “there
is no record of [Kant’s] having expressly opposed [African chattel
slavery]” (2002: 149; my emphasis).

John Rawls

We come now to the most famous modern contract theorist, John Rawls.
I did not accuse Rawls of racism but race-evasiveness, making the point
that in his 4 Theory of Justice (199%h), a book written by an American
in the late twentieth century, “not a single reference to American slavery




Reply to Critics 255

and its legacy can be found” (Mills 1997: 77). Rawls’s work, and that of
his disciples, does not confront the fact, with all its implications for the
need to rethink American political philosophy, that the United States
has beerra white-supremacist polity,and that the Western democracies
which ar€ nowhis-key-referercetlass (the earlier transhistorical and
transnational interpretations of Theory having been declared to be mis-
taken) were almost all imperialist states whose wealth was based in part
on slavery and colonial expropriation. Rather, in such post-Theory work
as Political Liberalism (1996) and Justice as Fairness (2001), Rawls says
explicitly that these issues of race are matters of non-ideal theory, and
so not to be appropriately dealt with in his framework, which is con-
cerned with ideal theory. So as I pointed out in The Racial Contract, and
have subsequently argued in greater detail elsewhere (2005a, 2006¢), as
well as in my previous chapters in this book, the framework itself mili-
tates against the consideration of these matters.
However, Ajume Wingo thinks [ am being unfair to Rawls:

Charles Mills objects that John Rawls’s theory of justice is impoverished
because it fails to take particular, historically contingent conditions (such
as the lasting effects of slavery and racism) into consideration. . . . [Mills]
maintains that they are relevant to political considerations in ways that
are easily overlooked if we focus too closely on persons conceived in a
completely abstract and general way. To be fair to Rawls, however, Mills’s
is a rather myopic snapshot of Rawls. A closer reading of Rawls tells us
another story, a historically contingent story about Western liberal
democracy in which the development of liberal democracy turns crucially
on events that led first to a modus vivendi and then matured into the
modern liberal value of tolerance. In other words, the contingent histori-
cal events in the West prepared people for liberal democracy. (2003: 31-2)

Wingo goes on to cite from Rawls’s “Kantian Constructivism in Moral
Theory” (Rawls 1999f: 305-7):

[W]e are not trying to find a conception of justice suitable for all societies
regardless of their particular social or historical circumstances. . . . What
justifies a conception of justice is not its being true to an order antecedent
to and given to us, but . . . our realization that, given our history and the
traditions embedded in our public life, it is the most reasonable doctrine for
us. (Cited in Wingo 2003: 32; Wingo's emphasis)

But it seems to me that this quote actually buttresses my own rather
than Wingo’s case, both with respect to Rawls’s own position and
Wingo’s defense of Rawls. For it comes from one of Rawls’s crucial
1980s essays signaling his shift from traditional contract theory, with its
pretensions to be giving a cognitively “Archimedean” perspective on
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matters of justice, valid for all societies and all times, to a more situated
and “contingent” viewpoint (a shift widely seen, though Rawls himself
denied it, as a response to communitarian criticisms like those of
Michael Sandel (1998)). But if justice is no longer to be conceived of in
transhistorical terms, but rather as rooted in and responsive to local his-
torical circumstances and distinctive national traditions, then the case
for the inclusion of racial justice as a central imperative becomes all the
stronger. As various theorists (outside of philosophy, of course!) have
pointed out, the United States, along with apartheid South Africa, is
virtually unique in the thoroughness with which white supremacy as a
central organizing principle was incorporated into its “basic structure”
(Fredrickson 1981; Horsman 1986; Saxton 2003; R. Smith 1997; A.
Marx 1998). It follows, then, that a theory of justice sensitized to local
conditions, Sittlichkeit rather than Moralitdt, must make the disman-
tling of white supremacy and remedying of racial injustice a priority.
For it is nonwhite racial subordination that has “historically” been seen
as the “most reasonable doctrine for us [whites],” and the “tradition”
most deeply “embedded in our public life.”?

Moreover, Wingo takes Rawlsian liberal democracy at its word, and
speaks about its evolution from a modus vivendi to “tolerance.” But
insofar as this is supposed to apply to race it’s doubly wrong. A modus
vivendi is a compromise based on a standoff between adversaries
with roughly comparable power. How could that possibly be an appro-
priate characterization of the white settler expropriation of Native
Americans, and the white enslavement and subsequent segregation of
blacks, of white power and nonwhite subordination? This is white
oppression gradually alleviated through changing socioeconomic cir-
cumstances and concessions forced by nonwhite political struggles. Nor
isit, as Wingo phrases it, a matter of “tolerance” - that’s the wrong cat-
egory to begin with — but of the moral imperative (which continues to
be ignored) of the racial state’s living up to its obligations to guarantee
for nonwhite citizens equal opportunity, compensate for the past lack
of such equality, implement measures to undermine white majoritari-
anism in the electoral arena, take steps against segregation, and so
forth.

Tommie Shelby is also dubious that any fundamental rethinking of a
Rawlsian framework is necessary. Thus in a recent symposium on
Rawls, with a special section on race and ethnicity, he acknowledges the

7 Actually, an alternative response — even more damaging for Wingo’s defense of
Rawls - would be that the moral relativism many ethicists have argued is inevitably asso-

ciated with Sittlichkeit rules out any principled condemnation of racism, given this very
“embeddedness” in US traditions.
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undeniable, that Rawls has very little to say about race, while contend-
ing that the Rawlsian framework, unmodified, can still be used to tackle
issues of the remediation of racial injustice (Shelby 2004). Shelby
asserts that “it is a mistake to think, as some have [and here he cites to
me], that abstraction from the social realities of race within the con-
tractarian model is necessarily a way of obfuscating or denying the cen-
trality of racial domination to the historical development of modern
societies” (2004: 1700 n16). As he goes on to make clear, however,
Shelby is really talking about the Rawlsian normative contract, whereas
my claim was primarily meant about the descriptive contract.
Obviously “modern societies” like the United States and the European
colonial nations evolved in the modern period as white-supremacist
states, so to the extent that mainstream contract theory ignores this
crucial fact about them, it does indeed “obfuscate” a central social
reality. Moreover, this mystification does survive in Rawls, in that he
talks about “modern democratic societies” as his reference group while
ignoring that they were (are) racist societies. And as just argued in reply
to Wingo, and also at the start of the chapter, I would make the further
claim that the evasion of race in the account of the original descriptive
contract continues to haunt the framing of the normative contract also,
in that issues of racial justice are methodologically marginalized.

Thus what Shelby says in his opening paragraph (and here we really do
dramatically disagree) seems to me utterly wrong, a complete inversion
of reality: “When liberal thinkers make this complaint [re the nondiscus-
sion of racial justice in Rawls] they generally do not mean to deny what
is no doubt obvious to anyone who has studied Rawls’s work, namely,
that he was concerned about racial problems and that this concern influ-
enced how he constructed and defended his theory” (2004: 1697). With
all due respect to Shelby, I find this statement quite astonishing. Where
is there the textual evidence, in a career that spanned 50 years,® that Rawls
was “concerned about racial problems,” apart from the occasional pro
forma platitude about the wrongness of racial discrimination? Where in
Rawls’s corpus over these five decades is there a single essay, or even a
section of an essay — let alone a book — that addresses such problems (as
against passages explaining why he is not addressing them!), as such
concern would presumably motivate? If a white philosopher with strong
antiracist commitments does not reveal them in his writing because.he
works in an area of philosophy remote from such issues, there is nothing
surprising about such reticence. But how can this silence be explained
when the issue is absolutely central to your field and you are the leading
theorist of social justice in the United States?

8 Rawls got his Ph.D. in 1950, and he died in 2002.
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Shelby concedes that Rawls’s remarks about racism are “sparse,” but
it is worthwhile underlining how truly exiguous they really are. If you
add together 4 Theory of Justice (Rawls 1999h), Political Liberalism
(Rawls 1996), the Collected Papers (Rawls 1999a), The Law of Peoples
(Rawls 1999g), and Justice as Fairness: A Restatement (Rawls 2001),
you get over 2,000 pages. If you add together every sentence about
racism in these five books, you might get three or four pages, if that
much. Indeed, so far as I can tell from an illuminating textual search I
conducted one day, even the phrase “racial justice” never appears in
Rawls’s writing. If he was so concerned about racial problems, this was
an odd way of showing it. What was preventing him from addressing
them? ' Eear of not getting tenure? Hope of landing a job at an institu-
tion more prestigious tharmthe obscure liberal arts college in the boon-
docks at which, frustrated and unrecognized, he was forced to labor for
so many unrewarding decades? Irony aside, to me, as earlier indicated,
it’s almost the exact opposite: that the theory was constructed to evade
these problems. Shelby goes on to admit that “many of the most vexing
and urgent questions of racial justice fall within the domain of partial
compliance theory,” and are thus located “outside the purview of
[Rawls’s] main theoretical concerns” (2004: 1698). But he does not draw
the obvious conclusion, that this methodological decision itself demon-
strates Rawls’s lack of concern. And it’s not Jjust Rawls himself, but, as
emphasized in chapter 4, the secondary literature also. I think Shelby
needs to ask himself why it has been so easy for white philosophers in
this tradition working on justice to evade racial questions, and what it
says about the apparatus,

So it does not seem to me that Shelby is facing the implications of
Rawls’s explicit theoretical declarations about the limited scope of his
principles. In Theory Rawls had written: “We must ascertain how the
ideal conception of justice applies, if indeed it applies at all, to cases
where . . . we are confronted with injustice” (1999h: 309; my emphasis).
Thomas Nagel’s essay in the Cambridge Companion to Rawls has an
endnote — one of the few sentences on race in the entire collection — that
makes this limitation explicit. Nagel points out there that as “corrective
justice,” “Affirmative action therefore does not form a part of what
Rawls would call ‘strict compliance theory’ or ideal theory, which is what
the two principles of justice are supposed to describe™ (2003: 84 n3).

Affirmative action, preferential treatment, reparations, and so forth —
all those topics which have preoccupied black moral philosophers like

® In his 1998 interview with George Yancy (1998: 294), Laurence Thomas also makes
the useful point that nowhere in his work up to that time had Rawls ever cited a black
philosopher. Nor would he do so subsequently.
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Bernard Boxill (1992) and Howard McGary (1999) for decades — are not
called for from the original position because they presume a history of
racial injustice that is outside the ambit of Rawls’s book. And that’s why
white philosophers following in Rawls’s footsteps don’t have to talk
about them. But where there has been such a history - where the “basic
structure” has been fundamentally shaped by Native American expro-
priation, African slavery, and then Jim Crow — ideal theory is clearly
inappropriate, since measures are called for zo deal with that history.
What do we do now to correct for the multidimensional legacy of white
supremacy in the forms of the non-ideal functioning of the state and the
legal system, dominant tendentious interpretations of the Constitution,
grossly inequitable racial distributions of income and wealth, residential
segregation, the racial division of labor, color-coded education, white
voting patterns, biases in the criminal justice system, white privilege,
white moral psychology, white denial of the past (and present), and so
forth? What “device of representation” is appropriate for adjudicating
the normative questions generated by these issues?

By its very nature (the focus on ideal theory) Rawls’s work gives no
answer to these questions. One can, of course, appeal to antidiscrimi-
nation as a principle, which Rawls does explicitly endorse. But antidis-
crimination as a guiding tenet is going to be of limited use, since it does
not tell us how we should regard corrective policies which, as the white
backlash against affirmative action confirms, will typically be seen by
most whites today as “reverse” discrimination. Instead one will need a
Justification that refers to the workings of systemic and cumulative
illicit racial advantage that will often manifest themselves without dis-
crete acts of individual “discrimination” guided by conscious “intent”
(which tends to be the gold standard in antidiscrimination law). As
Rawls himself says explicitly in Justice as Fairness: “The idea of a well-
ordered society is plainly a very considerable idealization. . . . Justice
as fairness is a political conception of justice for the special case of the
basic structure of a modern democratic society” (2001: 9, 14), and “a
democratic society . . . excludes.._. . aracist one” (2001: 21; my empha-
sis). By deﬁnition,thte—supremmot a “well-ordered
society,” so the requirements for transforming it into a just society, or
at least a less unjust one, are necessarily going to be different in
key respects from the requirements for ensuring that racism does not
enter into the basic structure of an ideally just society. These are two
different kinds of enterprise. So though Shelby (2004) makes a gallant
and ingenious attempt to extract racial justice prescriptions from
Rawls’s statements, it seems to me that he is underestimating the
changes that (by Rawls’s own admission) would need to be made in his
framework.




260 Charles W. Mills

IV Race and Political Economy

Finally, to repeat my earlier clarification about the kind of “explana-
tion” I am invoking in the book, I do not (contra my left-wing critics)
see the “racial contract” as competing with classical political economy
approaches but rather, in a theoretical division of labor, as operating in
a different conceptual space than they do. Explanation in this “philo-
sophical,” distinctively contract-theoretical sense thus has different
goals than social science explanation, and is obviously compatible with
a range of contenders in the field, including at least some Marxist ones.

But what kind of Marxism? Insofar as claims about “racial exploita-
tion,” “white supremacy,” and “white” racial causality are central to my
argument, a class-reductionist “white” Marxism will be hostile to some
of my crucial assumptions (see Mills 2003b). So I have to admit that the
“racial contract” is to a certain extent theoretically committed on the
social science level also, ruling out theories that deny the social reality
of race.

Steve Ferguson, for example, takes issue with what I say in the book
about exploitation: “Although racism and national oppression are
instances of white supremacy, class exploitation cannot be subsumed
under and made identical to white supremacy, as Mills would have it”
(2004: 99). But nowhere do I claim that it can; I am not talking in the
book about “class exploitation” but racial exploitation (Mills 2004). For
Ferguson, however — imprisoned as he is in the walls of orthodoxy —
exploitation is by definition class exploitation. (How, one wonders,
would he conceptualize the sexual exploitation of women? As an
example of the transfer of surplus carnal value?) This concept has to be
debated on its own merits; it can’t be declared inconsistent with
marxism and ipso facto therefore invalid.
¢ Robert Young offers a related challenge: “From Mills’s logic, it seems
éhat all whites (materially) benefit from the Racial Contract, but if this
3 true, then how does he account for the class structure within the white
~ommunity?” (2006: 37). Quite easily: there is no inconsistency between
Lacial group R1 benefiting from the exploitation of racial group R2 and
[he proceeds of this exploitation being distributed unequally among the
members of racial group R1. Nor, indeed, does it rule out the possibil-
ity that other kinds of exploitation exist. Nowhere do I claim that racial
exploitation is the only kind of exploitation. Though Ferguson and
Young both obviously have difficulty grasping the idea, it is possible for
someone, as a member of one group, to be a beneficiary of one kind of
exploitation, while simultaneously, as a member of another group, to be
a victim of another kind of exploitation — as with white women, for
example.
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Let me now say something about the term I use in The Racial
Contract, “global white supremacy,” a transgressive political concept
which has a long history in the black radical tradition. (See, for example,
W. E. B. Du Bois (1995) and Malcolm X (1989).) Philip Cohen expresses
an orthodox left skepticism about such a notion, in keeping with a white
left tradition (see, for example, Lenin 1996) that fails to recognize the
ways in which European imperialism brings race into existence as a
global reality:

One may imagine a “common identity based on the transcontinental
exploitation of the non-European world” ([Mills 1997:] 35) after the fact,
but such an alignment is not clearly in evidence in history, beyond the
machinations of a tiny group of rulers.... Mills does little to argue
against at least one reasonable counter-explanation, that the world is
“essentially dominated” by capital. (1999: 103)

In other words, the real movers and shakers are the (colorless) ruling
classes, not the white population as such.

I see this as a class-reductionist Marxism that has historically been
very prevalent on the white left, that is deeply wrong, and that has, trag-
ically, blocked a recognition on the part of its proponents of what
Howard Winant (2001: xiv) aptly calls the “world-historical” signifi-
cance of race. While, as emphasized, I am sympathetic to the claim that
white supremacy — and indeed race itself — are brought into existence by
capitalism in its early imperialist phase, and that causality within the
white population needs to be disaggregated, I do want to insist that,
once created, race achieves a causal efficacy of its own. Europeans at
home and abroad come to think of themselves as white, and this self-
conception shapes their perceptions, their emotions, their motivations,
and their actions. As David Roediger (1999) classically points out, the
white working class make themselves as white, and are not just puppets
of bourgeois agency. .

Cohen needs to look at fellow sociologist Winant’s recent powerful
The World Is a Ghetto (2001), which explains the “immense planetary
metamorphosis” (p. 21) that leads to the establishment of a “world
racial system” (p. 3) in which race becomes “a corporealizing means of
human identification and classification that informed everyday life and
culture” (p. 112). Or he could look at British sociologist Frank Fiiredi’s
analysis of race as “a central element in the composition of Western
identity,” underpinning a “Western racial imagination” for which
“racial thinking was an accepted part of the intellectual climate” (1998:
1, 5), with the growing international white conviction by the start of the
twentieth century that racial conflict would take the form of “a racial
threat posed by people of color against the white race” (1998: 1-2). Or
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the vast “whiteness” literature, for example sociologists Ashley Doane
and Eduardo Bonilla-Silva’s important recent anthology, White Out
(2003) (interest disclosed: I am a contributor). Race is an emergent
social structure with a real causality of its own, not to be reduced to
class. And imperial domination, correspondingly, is in part racial dom-
ination, with whites across the world thinking of themselves as such,
and in opposition to nonwhite “natives” everywhere.

Cohen says “such an alignment is not clearly evident in history.” He
should read historian Thomas Borstelmann’s recent The Cold War and
the Color Line (2001). Borstelmann himself refers to “the era of giobal
white supremacy,” “the international character of white rule over people
of color,” “the truly international sweep of white authority” (pp. 14-15).
His prologue describes how “In the twentieth century the global move-
ment toward racial equality and self-determination gathered speed and
finally broke upon the bulwarks of white supremacy with irresistible
force,” so that “With the democratic elections of 1994 in South Africa,
the long era of legalized white rule over people of color — much,
much longer than the period of competition between Communism and
capitalism — came finally to an end” (pp. 1, 6).

So these iconoclastic and seemingly outrageous concepts, pioneered
with great intellectual courage by Du Bois and other mapmakers of the
alternative black radical political cartography, are at last coming in
from the cold, achieving the respectability they deserve. Contra Cohen
and other like-minded white Marxists (or, for that matter, black
Marxist-Leninists: see McClendon and Ferguson), white supremacy is
more than just bourgeois rule, white workers are actively involved as
well as the white ruling classes, and it was originally international in
character. A political economy of race is indeed desirable, but it must
be a nonreductionist one that recognizes the theoretical failures of
white left orthodoxy. _

And that brings me finally back to Steve Ferguson. I want to close by
addressing what I think is his best and most important point: the ques-
tion of white benefit from white supremacy (Ferguson 2004: ch. 3; see
also Young 2006). This is a topic obviously of interest both in its own
right and as one way of cashing out a version of “tacit consent” to the
racial contract. (Not simply in the Lockean fact of benefits, though,
since even white “nonsignatories” trying to undermine white supremacy
will continue to benefit from their whiteness. Rather it is tacit consent
as manifested in deliberate actions aimed at securing those benefits, and
maintaining the structure that generates them.)

Ferguson writes: “Mills’ racialist ideology — to put it bluntly — exag-
gerates the material significance of white privilege” (2004: 108). For
Ferguson, despite the large amount of recent literature on the subject,
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“White privilege is little more than a psychological sense of entitle-
ment” (2004: 99). So the only “benefits” are illusory psychological ones.
“Once we make a class analysis of white supremacy, we can see that
white supremacy does not advance the objective material interests of
the white working-class. . . . [T]he white working-class in no way bene-
fits from the Black proletariat being exploited” (2004: 102-7). He cites
as evidence work by the economist Michael Reich, glossing his argu-
ment as concluding that “the income share of middle-income and high-
income families increases with an increase in racial inequality. . . . Since
the income differences among whites [increase] with racial inequality,
capitalist{s] gain and white workers lose” (2004: 103-4).

I want to make three points in reply, having to do with logic, scope,
and methodology. :

First, a simple logical point. If an individual, or a group (say, white
workers), would benefit more under system S2 than system S1, it does
not follow that they do not benefit under system S1, only that they
benefit less. Nor does the fact that another group in system S1 (say,
white capitalists) benefit far more than they do prove that they them-
selves do not benefit. And in terms of motivation, if S2 seems uncer-
tain, while S1 is already here, beneficial, and entrenched, and the
transition costs of moving from S1 to S2 loom high, one’s “objective
material interests” may well seem to be better served by remaining in S1
rather than risking trying for S2.

Second, the scope of my claims about racial exploitation was self-
consciously global, including crucially the long-standing argument of
various theorists that African slavery and colonial plunder were pivotal
to the development of the West, and its economic dominance in the
world (Mills 1997: 31-7). This thesis has, of course, always been a con-
troversial one. But if the case can in fact be convincingly made for it,
how would this not be a clear-cut instance of transcontinental racial
exploitation that benefits Europeans in general, given the huge
differences in living standards between “the West and the Rest™?
Moreover, even within particular countries, such as white settler states
like the United States, Australia, and South Africa, one also has to take
account of benefits derived from land and resource expropriation from
the indigenous population which white Marxists focused just on an
abstract “capitalism” and “wage labor” tend to ignore. If working-class
European immigrants to the United States, say, are better off than
they would have been had they stayed in Europe, why should this not be
the appropriate baseline of comparison, considering that the opportu-
nities opened up for them in the United States have been made possible
by the killing and expropriation — the racial exploitation, whether
Ferguson wants to admit it or not — of Native Americans? Limiting the
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debate to wage labor, the main kind of exploitation admitted by tradi-
tional Marxists, is illegitimate, since the point of the concept (“racial
exploitation™) is in part precisely to contest this one-dimensional
conceptualization.

But finally, the crucial methodological problem with Ferguson’s argu-
ment is that Reich’s work was published more than a quarter-century
ago (Ferguson cites essays from 1978 and 1981), and the debate has
moved on considerably since then. At least since Melvin Oliver and
Thomas Shapiro’s prizewinning 1995 Black Wealth/ White Wealth, it has
been recognized in the literature that wealth is a far more significant
determinant of racial inequality than income. So Reich’s assumptions
are dated insofar as he is using black/white median income ratios as “the
principal measure of racial inequality” (Ferguson). Wealth represents a
past cumulative history of discriminatory advantage and disadvantage
in multiple spheres that tends to reproduce itself intergenerationally. In
the words of Thomas Shapiro: “[W]ealth motivates much of what
Americans do, grounds their life chances, and provides enduring advan-
tages and disadvantages across generations. Wealth ownership is the
single dimension on which whites and blacks are most persistently
unequal” (2004: 33). And as mentioned in chapter 4, as of 2004 the
white to black ratio in median net worth stands at ten to one and in
financial wealth at over a hundred to one, the reason being that the
sources of wealth are themselves racially differentiated in ways more
complex than income variation. So the natural inference one might
make of a straightforward correlation between income and wealth is
quite wrong, since “wealth discloses the consequences of the racial pat-
terning of opportunities” (Shapiro 2004: 35-6). Instead one has to cast
one’s theoretical net much more broadly, looking for example at
differential past and present chances of getting a mortgage, and so
being able to build wealth through home ownership; at segregation in
housing, and restricted access to the greater appreciation in property
values of the white suburbs; at infertior education, and what it means for
competitiveness on the labor market; at the racialized distribution of
transfer payments from the state, such as the postwar implementation
of the GI Bill; and so forth. Racial exploitation in this sense is multidi-
mensional. And the point is that at a// class levels whites do much better.

To illustrate this pattern, we only need to look at figures on wealth
distribution, broken down by quintiles for the white and black popula-
tion, which show that “white households in every income quintile have
significantly higher median wealth than similar-earning black house-
holds” (Shapiro 2004: 49; my emphasis). For our purposes (since
Ferguson’s claim is that the white working class do not benefit from
white supremacy) the crucial category is obviously “the lowest fifth
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median.” As Carole Pateman pointed out above in chapter 5 (I am using
her more recent figures, from L. Williams 2004: 684, rather than
Shapiro’s), the figures for these bottom quintiles are as follows: whites
(median net worth) $24,000; blacks (median net worth) $57. The ratio
of difference is actually greatest at the lowest levels (over 400:1). In
Shapiro’s conclusion: “No matter how much or how little you make,
then, wealth is dramatically higher for white households” (2004: 50).

This huge differential in the bottom quintile — greater than at any
other level — is prima facie evidence of the reality of transclass racial
exploitation, and of white working-class benefit from it, and a refuta-
tion of Ferguson’s claim that “white privilege is little more than a
psychological sense of entitlement.” Moreover, the reality of this privi-
lege — to return one last time to the “contract” framework — does indeed
provide the motivation for whites to continue being “signatories” to the
racial contract. It is not a matter, as Ferguson misunderstands me, of
claiming that all whites are racist, but rather of recognizing how white
group interest in maintaining their “competitive advantage” for them-
selves and their children, in Shapiro’s phrase, encourages them to make
certain kinds of decisions: “Recent surveys have shown repeatedly that
nearly every social choice that white people make about where they live,
what schools their children attend, what careers they pursue, and what
policies they endorse is shaped by considerations involving race. . ..
The incentives, rewards, patterns, expectations — indeed, the structure —
[lead one’s) family into an all-white world, rational decision by rational
decision” (2004: 102, 143).

What clearer empirical confirmation could one want of the reality of
an ongoing, rational, white “tacit consent” to the existing racial con-
tract-founded racial polity?

I hope, then, that this reply will have clarified my position where it was
fuzzy, and made it more convincing to those who were skeptical. The
point, as emphasized throughout, is to reorient contract theory to deal
with issues of racial justice and issues of non-ideal theory more gener-
ally — surely a worthwhile goal, indeed a goal that John Rawls himself
declared his support for, even if he never got round to doing anything
about it himself, Social contract theory provides us with an illuminat-
ing metaphor for thinking about the creation of society and the egqlx-
tarian values that should guide its construction. But if modern societies
were not actually constructed on egalitarian lines, then we need
to adjust social contract theory so as to model and address these
inequities. Social contract theory claims to be including 'fill adults as
contractors, descriptively and prescriptively. But if only white men were
originally part of the contract, both in theory and in practice, then
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obviously we need to rethink the contract to include, in a substantive
way, white women and people of color. What could be controversial
about any of that?

In our opening book epigraph, the worthy John Adams warns that
the “tribes” of Native Americans, blacks, and white females are,
bizarrely, actually assuming that the revolutionary liberal challenge to
the “bands of government” should include them also. For the several
hundred years since its inception, liberalism has restricted its egalitar-
ian promise to a white male minority. If contemporary white male con-
tract theorists continue to ignore gender and racial oppression in their
prescriptions for a just society, even while disavowing that they are
“masters,” why should they too not be seen as simply carrying out two
hundred years later, on the battlefront of political theory, the same
“fight” against the “repeal” of the masculine and white-supremacist
systems that Adams was confident “General Washington and all our
brave heroes” would lead?
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